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In TWO PARTS; 
CONTAINING, _ 


I. The Original, Nature, Uſe and Effect of 
- FgvuDAL or CoMMoN Law TENURES, 

II. Of Cs ToMARY and CopyHoLD 
TENURES, explaining the Nature and Uſe 4 
of CoPYHOT DS, and their particular 
Cuſtoms, with Reſpect to the Duties of the - | 
Lords, Stewards, Tenants, Suitors, &c. 9 
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, The T#r1nd Eprriox, to which are now added | 
Notes and References to the Common and Civil * 
Lan- Books of the beſt Authority. 
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„Runte by Henry Lintot, Law- Printer to the King's moſt excellent 
Majeſiy; fof D. BaO ws at the Black Swan, J. WorraLlb 
at the Dove, both near Temple Bar; and A. Mir ra at Bu- |, 
chanan's Head oppoſite Catherine ſtreet in the Strand. 1757. 2 
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THE 
P R E- F A 0 E. 
F HE i dope __ defign 

of the preſent diſcourſe is to 

give the — er ſome clearer ideas 
of our tenures, both at common 
law and by cuſtom, than have hi- 
therto appeared in print; to which 
end Sh learned Rok has more 
eſpecially commented and remark- 
ed on thoſe two treatiſes of my 
lotd Coke, that are moſt remarkable 
for either of theſe ſubjects, viz. his 
Commentary on Littleton, and his 
Compleat Copyheltder And accard- 
ingly this tra& is divided into two 
parts or diviſions. 

In the former pt our author, 
after he has laid down the princi- 
pal rules that conduce to a right 


underftanding of feudal tenures, 
proceeds 


2 


iv 


more eſpecially 


The PREFACE. 
proceeds to ſhew how caſily the 


grounds and reaſons of our com- 
mon law tenures may be appre- 


hended and practiſed, by applyin 
the rules of any feudal law to Fa 


caſes that ariſe touching thoſe te- 


nures, or the incidents ker | 
And this he illuſtrates by in- 


er taken from the various 


kinds of eſtates, ſeiſins, diſſeiſins, 


rights, entries, poſſeſſions, Livexies: 
attornments, warranties, Sc. and 
explains that true 
diſtinction of right, jus in 
ad rem, vix. a right of poſ- 


and j 


ve, 


ſeſſion, and a right of property; 
and in what caſes a claim, or en- 


try, or action is given thereby, (as 


alſo how far a naked poſſeſſion 


differs from a right of poſſeſſion, 
and the a a- of either.) 
He has alſo clearly explained the 


reaſon of thoſe publick ceremonies 
and acts of ona Ln required. By 
the feudal e for the acquiring, 


poſſeſſing 


The PREFAGE. 
poſſeſt ing and transferring of feuds, 
and which formerly were -equally 
requiſite. in our common law te- 


nures; via. liveries, attornments 
&c. the diſuſe whereof has nat 


only toccaſioned an uncertainty in 


many titles and eſtates; but alſo 
introduced. that miſchievous prac- 
tice of private and ſeeret feaff- 
ments, by leaſe and releaſe, -cove- 


nants to uſes, &c, and which in 
conſequence has introduced a der- 
luge of perjuries, forgeries, and 

other corruptions over the eqmmon: 


law, and which can never be rec- 


tified / er the miſchief redreſſed, 


till the common law be in that par- 


ticular reſtored to the antient me- 


thod of paſſing . eſtates in pit, or 
by ſome publick act of notoriety. 


The other part of this diſcourſe, 


8 being VUDE a commentary on 
my lord Coke's Compleat Copybulder, 
has fo well explain'd the doubtful 
| ou :ofithat diſcourſe, and fo fully 


evidenced, 


v 


The PREFACE 
evidenced, not only the nature 
and uſe of copyholds, and their 
particular cuſtoms bu lo the me | 

 poffidendi & trans- 
2 —— 
of ſurrenders, preſentmends, admiſ- 
fons, '&c. the duties of lords, 
nd tenants and ſuitors, with 
the nature of - fines, forfeitures, 


| haviots, - eſcheats, deſcents, Ec. 


that I apprehend little more can 
materially be added to what our 


author has himſelf obſerved: touch- 


ing Glo pardons, 


Is this 70 Edirien are added 
notes and references to the com- 
mon and civit lar books -of the 


+» & WW,cc. # 
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ORIGINAL 


_; 


Feudal or Ria Law 


TENURES. 
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in ſome lands or ſome immove- © 

© able thing of his lord's, to take 

the profits, paying "the feudal 
duauties. 

1+ The feudal property was very onſet- 

tled in ancient times. The lords ſuc- 

ceeded * election or ſtrong hand; the 


3 
8 


e 
about the year 1000.. Somner*s Gavelkind, p. 102. 
, in dminarm gow 
Fate connexi, -ut- quands ent auferre rem 

i dn 4s erm, Fed - GE 
tenants 


v Feud i is a right that a vaſſal has Spa Rem. 


Id. Raym. 
1024, 1292. 


Salk. 243. 


21" l. 
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tenants temporary, or at the will of (ew 
lords. 

* When the barbarous nations had in- 
vaded the empire, the vaſlal's 
om became certain for life, then to all 

is deſcendants. te to feudal pro- 
. it alle, — * to bo the 
old patrimonial property revived by the 
chriſtian clergy among the barbarous na- 
tions. +, This obtained among our Sax- 
ons, and gave birth to gavelkind. 7 7 

+ Feyds arg, heredigary, or for li n 
iy feuds the Sorters required 


— 


e eee. 


+ eee, treatiſe of gavelkind, p. 8, pl 115, 


t. There are ſeveral divifions Go ues 
Feudum nobile & ignobile. de jure, f 
Zaſius i in uſus feud. fo. 5 
e Seld. tit, — 


EN 39- 


: Francum & non francum. Crag, de jure feug. p. 
9. 


Reale & per ſenale, q herheruum & p. Za- 
frus in uſus feud, 'fo 


Eccleſiaſticum & +" Dl Zaſius, fo, 6. 
: a, ſeu paternum & novum, Feud, lib. 3. 


Demenz 12 indjvidmun., Crag, de jure feud. p, 
vein, e feud, 


— 


fo, 5 From: 8 a 
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to diſtinguiſh it from the original feud 
that was for life only, In hereditary feuds 
the deſcent is to be conſidered, where the 
uſage of other nations is to be compared 
with the feudal. | 
The notion of regular property begun 
among the Fews and Egyptians. The 
Jews were taught from heaven, and the 
Egyptians by the inundations of Nile, to 
ſettle in regular neighbourhood; and from 
the Egyptians the notions of property came 
to the Greeks and Romans. 
Among the "I trans, Greeks 
and Wo” Eu Ta the head of 
the family, and bad the inheritance and 
the power of life and death over his chil- 
dren (fave that by the Fewiſh law it is 


tempered) ;- for the father might not kill Deut. xai. 18. 


his ſon. but in the preſence of the publick 
magiſtrate; | 

Among Tews and Egyptians, inberi- 
tance deſcended: by ſettled rules in their 
tribes and families; and the will could 


only be made of acquiſitions. Then they Deut. xxi. 15, 
cauld not. ſo. make a will as to difinhe- 16, 17. 
tit the eldeſt ſon: of his right of ptimo- 


geniture; which was that of a double 
portion, _ IE 

If a man died, the inheritance and ac- 
quifations: undeviſed deſcended to his ſons 


equally; only the eldeft had a double 


B 2 portion. 


3 


4 
The eldeſt ſon 
was to be ſa- 
crificed, and 
ſo was to be 
redeemed 
from the 
prieſt, 


Of feudal oz 
portion. This law aroſe becauſe they ay 
prehended ſuch fon the beginning of the 
father's ſtrength; therefore he was to be 
thought ſacred, and to be redeemed from 
the prieſt, and to bear the honourable 
charges and offices of the ſtate ; But be- 
rauſe the words of the law give the rea- 
fon, that the ſon was the beginning of 
the father's ſtrength ; therefore the privi- 
lege was perſonal, and went only to the 


eldeſt. * So if a man had iſſue A. and B. 


Selden de 


- ſacceſſian. 


apud Hebræ- 
os, c. 23. 


A. had iſſue C. and D. and A. had died, 
C. and D. ſhould have the double portion 
of their father, but C. had no greater ſhare 
of it than D. nor did the double portion 
ever prevail, where the deſcent was to 
brothers and other collaterals. 
If a man had no ſons, his daughters 
inherited, but without double portion 1 
the 


A. n IIS hs —— — * _—. 


* This right of repreſentation is not peculiar to 
the law of England, but is obſerved by the laws of 
moſt countries; and we read in Numbers, ch. xxvi. 
ver, 33. and ch, xxxvi. that when Zelophehad the 
ſon of Hepher died, leaving no ſons, but daughters, 
they came unto Moſes, and claimed the poſſeſſion of 
their father, This being a new caſe, Moſes, it is 
ſaid, brought that caſe before the Lord, who com- 
manded him to give unto them the poſſeſſion of 
their father. So that it was here determined that 
they ſhould take the double portion — to 

184 | air 


N 8 R 8. 7 ,. g. N *. 


1025, 2026, Oc. 


common law tenures. 


the eldeſt; but they were obliged to marry 
among che families of the tribes, that the 
inheritance might keep among 'the ſame 
families, | 

If a man had no deſcendants, it went 
to the agnati or kindred of the father's 
ſide, and it never went to the cognazz or 
kindred of the mother's fide, becauſe the 
father gave the denomination to the fami- 
lies. 

If a man died inteſtate, his acquiſitions 
went firſt to deſcendants, then to his fa- 
ther, as neareſt relation; then to brothers 
as repreſentatives to his father ; only they 
had a law, that if a brother mareied the 
deceaſed's wife, and had iſſue, ſuch iſſue 
bare the name of the deceaſed, and had 
the inheritance, excluſive of all others. 


their father, as the eldeſt ſon, by right of repreſen- 


tation, And this right of repreſentation was prac- 


tiſed among the Romans, and was the law of the 
twelve tables. Selden de fucceſſ. apud Hebræos, c. 23. 
And this right of repreſentation holds in inheritances 
deſcendible by cuſtom, as well as by common law, 
as in the caſe of gavelkind lands, borough Engliſh, 
&c. and there is a remarkable caſe adjudged in the 
C. B. in my Lord Bridgmar's time, anno 1660, 

1661. and entered Hil, 1655. rot. 779. between 
Hale and 3 but it was never printed until 


my Lord Roymon's time. See Lord Raymond: Rep. 
B j a. 
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Tf the deceaſed had neither father nor 
mother, it went to the grandfather, and 
to the uncles and nephews, as his repre- 
ſentatives, and for failure there, to the 
great grandfather and his repreſentatives 
in infinitum in the ſame order. 

Numb. xxvii As to inheritance, that went to dof 
from 1 to 11. dants, and then to collaterals ; for that 

muſt have paſſed the aſcending line before 
— yk ; it could have ſettled in the deſcendants ; 
The Agrarian 10 that Moſes, when he ſpeaks of the laws 
lawamongthe of inheritance, doth not mention the fa- 
Romans uns, ther becauſe he muſt have had it before 


to divide the 


lands got by it could come to the ſon. 
conquelt a- As a man could not deviſe the inheri- 
= hn tance, ſo-he could not ſell, but from the 
ke. time of ſale to the general jubilee, which 
was once in fifty years; then there was 
a rotation of all 35 and every man 
was inſtated in his own, which was the 
 Fewiſh Agrarian law. See Hale's Seceefſ. 
fo 11. 
, The Remon law differed from the ew 
ib in that the father had the power of 
kfe and death over his children without 
the magiſtrate, ſo that he might deſtroy 
bis ſons, which was frequent in the an- 
cent Roman times; for they uſed to e- 
poſe their iſſue, if they had mote chan 
they could keep. From hence began the 
right. of adoption: for to preſerve * il- 
en 


2 Up 3 "nas 97 
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not inherit the father, becauſe t 
out of his family. 
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dren from death, they were adopted into 


other families, and became children of 
that family to whom adopted. And as a 
Roman had power to deſtroy his children, 
ſo he might difinherit them by his will 
in expreſs words, But if he only pre- 
termitted them, and gave them nothing, 


then the pretor introduced them to an - 


equal portion with the reſt. So that a 
Roman had an intite power over his chil- 
dren while he lived, and whatever they 
got was their father's, and at his death, 

might diſpoſe of it as he pleaſed among 
his other children. If he died without 
ſach diſpoſition, it firſt went among thoſe 
of his.own family, whether male or fe- 
male, by him begotten or adopted. If 
any of his fons died, the grandchildren 
ſucceeded into his portion in flirpes ; but 
the pretor brought in children emancipa- 
ted equal with the reſt; for though ſuch 
were out of their father's family, yet the 
natural relation continued; but if an 


a +: ſon was emancipated, be took 
eee 2h 


ing. The children of 1 did 
ey were 

If a man had no ſui beredes, by the 
old Roman law it went to the agnati, as 


firſt to brothers as repreſentatives, of theit 


fathers ; to uncles ex reþre/entatione- of 
4 B 4 their 


5 


\ 
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their S_ in capita in infinitum, 
after the Feuiſd model; but the pretor 
brought in the cognatz in equal degrees 
in capita in infinitum, to inherit with 
the agnati. Becauſe by the indefinite 
liberty of deviſing, they could not keep 
eſtates in their tribes; therefore the cog- 
nati entered in according to their natural 
relation. 

A ſon emancipated, or a ſon that had 
acquired a peculium, after they had al- 
lowed that privilege to ſons in the life of 
their fathers, on failure of iſſue was in- 
herited firſt by the aſcending line, and 
that failing, by the collateral, only bro- 
thers of the whole blood were called in 
in capita equal with parents and their 
children in ftirpes ; for ſuch brothers be- 
ing of both bloods, they were held equally 
dear as either parent, On failure of the 
aſcending line, and brothers and ſiſters of 


the whole blood, it went to brothers and 


ſiſters of the half blood, and their chi 


dren in ftirpes, by the Juſtinian conſti- 
tution. On failure of them it went to 
thoſe perſons that were next in degree in 


capita; and thoſe that were equally in 
degree inherited equally, as uncles on the 
father s and mother's fide. And the next 
in degree excluded the more remote, as 
an uncle living excluded the ſon of an 


uncle 
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uncle deceaſed ; and the degrees were 
computed up to the common anceſtor, 
and then down to the perſon to whom 
the relation was made: therefore uncles 
are of the third degree, uncles ſons in the 
fourth degree. But things deſcended from 
the father deſcend to the degrees on the 
father's fide, according to thoſe rules, that 
things deſcended from the mother de- 
ſcended to the degrees of the mother's 
fide, according to the ſame rules. 

The 22 & 23 Car. 2. c. 10. has intro- 
duced this law into England, in relation 
to inteſtates eſtates. Only one third is to 
the wife, two thirds to the children, the 
heir at law taking equal with the reſt: 
and the portion of a child preferred to 
come in average with the reft, For want 
of children the wife is to have one moi- 


ety, and the next of kin the other. If 


no wife, the father is to have the whole, 


as next of kin. But by the ſtat. 1 Jac. 2. 
7 , the mother is to inherit equally 

brothers and fiſters, and their re- 
e Nen n according to Juſtinian law: 


and by the ſtat. of Car. 2. the ſucceſſion 
is carried to brothers and fiſters children + 


in ſtirpes, according to civil law, fave 


only that no diſtinction is made between 


brothers and ſiſtets of the whole and half 
blood; becauſe the our ſpeaks. of. brothers 


and 


IO 


and ſiſters children indefinitely, without 
diſtinction of bloods; and the ſpiritual 


' courts had never diſtinguiſhed the bloods,. 


becauſe the canon law, where the degrees 
of proximity were ſettled in relation to 
marriages, had made no ſuch diſtinction. 
For want of brothers and fiſters, and 
their children, next of kin ſucceed in ca- 
pita, according to the afore-mentioned 
rules of civil law, where the next in de- 
gree ſucceed both on father's and mother's 
fide, and excluded the more remote, But 
in our law the inteſtate is conſideted as 
the original proprietor in whom the eſtate 
is veſted. So no diſtinction is taken be- 
tween. things coming from the father's or 
mother's fide. 3 

The feudal ſucceſſion came in in this 
manner: * the lords gave lands to ſuch 
perſons as behaved themſelves well in the 
war, for their lives only: ſometimes they 
alſo married their daughters to them. Then 
by their feudal donations, they limited the 
lands to go not only to the feudary him- 
ſelf, but alſo to the ifſue of that mar- 
riage; and this brought in the notion of 


— * ——_—_— 
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* Deinde flatutum eff ut uſque ad vitam fidalia 
Produceretur. Feud. lib. 1, tit. 1. 552 
Poftea vero to ventum oft, ut ad recipientit vitam: 
ferduraret, Hanneton de jure feud. 139. 
ſucceſſion 


common law tenures. 11 
ſucceſſion among the northern nations that 
invaded the Roman empire. The lands 
therefore in the elder times went to the 
immediate deſcendants of ſuch marriage, 
and originally to none elſe: and firſt they 
went to males, as the moſt worthy of Lad. 114. 
blood, and moſt capable of doing the ſer- 115. _ 
vices annexed to ſuch donations; for want 
of males it went to females, as deſcen- 
dants of the ſame marriage. 

* The feud was united in the eldeſt 
male, becauſe he was obliged to do the 
duty in the wars; and for every knight's 
fee, was to go out forty days with his 
lord; ſo that the feud did not divide 
among the males, becauſe the duty could 
not be divided commodiouſly. Becauſe, 
ſecondly, the males were to keep up the 
1 of the family, therefore the in- 

eritance was not ſhared nor broken. 


Hence it came to paſs, that among the 
males the eldeſt was preferred as the moſt 


a i... ttt 


pn CER 


| ® Ordain fuit que fee de chevaler deviendroit al 
eigne ffs per ſucceſſion de heritage, & que ſocage fe 
fuit partable perenter lis males infants, Horn's Mir- 
— ror des juſ. lib. 1. c. 1. ſ. 3. : 

. Proles fæminei ſexus, vel ex fæmines ſexu deſcen- 
2 dent, ad fucceſſionem aſpirare non poteſt, niſs ejus un- 

| ditionis fit feudum, vel er pacto acquiſitum, Feud. 
10% lib. 2. tit. 2. ſ. 2. tit. 11, 30, 50, 104. 


worthy, 


Spelm. Rem. 
29. 


The ſeudum 

— was 
ividable 

among the 


ſons, 
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worthy, fince he was ſooneſt able to go 


to the wars, and do the dutics of the te- 


nure. 

The eldeſt ſon was anciently married 
with the conſent and approbation . of the 
lord; for the lord always approved the 
firſt marriage of his feudary and of his 


heir apparent; and if the feudary died, 


the heir within age, the lord had the total 
marriage of him ; and if he was of full 
age, the lord gave licence to ſuch mar- 
riage. Hence the deſcent always ſettled 
in the eldeſt line, and the daughter of the 
eldeſt ſon was preferred before the ſecond 
or third brothers, and their male deſcen- 
dants, in order to encourage the beſt mar- 
riages with ſuch eldeſt ſon ; and this was 
the ſettled courſe of the * 7 nobile. 
Whence our law took the pattern for 
their military tenures, and the ſocage te- 
nures, divided in Saron times as F. feudum 
ignobile, but afterwards came to imitate 
the military feud, in order to ſupport their 


families. 


If there were no ſons the feud came to 
the daughters, who divided it, becauſe by 
the donation it was to go to all the de- 


* 


* Zaſius in oh feud. fo. 5, 
1 beg. exam. Jur. feud: 1.3 4. 36, 37. 
ſcendants; 
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ſcendants; therefore the female deſcen- 


dants could not be excluded, and one of 
the daughters could not be preferred be- 


fore the other, becauſe none could do the 


ſervice of the feud in their own perſons, 
nor did any of them bear the name and 
dignity of the family. Therefore theſe 
were married by the lords among their te- 
nants; ſo they kept the feuds in their ſe- 
veral manors from being broken and di- 
vided; as if two daughters divided a 
knight's fee, the lords, by the marriage 
of ſuch a daughter with one that had half 
a knight's fee, re-eſtabliſhed the feuds of 
their tenants. e e | 
If in ſuch feudal donations, the elder 
line had failed, it went back to the iſſue 
of the ſecond ſon of the ſame ſtock, to 
whom the firſt donation was made, and 
to his deſcendants, becauſe by the feudal 
donation it went to all the deſcendants of 
ſuch marriage, and ſo the ſucceſſion was 
eſtabliſhed to the deſcendants of the ſame 
ſtock in infinitum, but could not go to 
any other relations but to ſuch as were 
deſcendants of the ſtock to whom the do- 
nation was made. S 
In a long courſe of years theſe feudal 


donations were worn out, when it became 


impoſſible to compute up, to the firſt feu- 
dal marriage when ſuch donations were 
originally 


123 
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originally ſettled; and then they inverted 
the computation, and computed from the 
laſt poſſeſſor, pravided the heir that claim- 
cd was of the blood of the firſt purchaſer; 
and then the rule was taken quod ſeizing 
facit ſtirpem; for ſince the feudal dona- 
tion, was loſt,. they could not 2 
compute the deſcendants from the fir 
feudal marriage; therefore they computed 
from the laſt feudary ; and fince both 
blaods of the firft marriage were neceſſary 
to any perſon. that would claim under the 
firſt donation, they required that a man 
ſhould be of the whole blood of the laſt 
feudary that would claim as heir to bim; 
for then of neceſſity he muſt be of both 
bloods of that remote feudal marriage, 
where the feud was originally placed, 
Thus half blood came to he A 
becauſe if it were admitted where feudal 
donation, was: loſt, it might have carried 
it. out of the line, where ſuch donations 
any once pap) ſo that in ſuch caſe 
they put. the perſon, claiming as heir, to 
0 ſhew that it _ an OY feud, and 
"ny that the party claiming was of the whole 
i - blood of the laſt poſſcſſor, which formed 
the utmoſt. preſymption of the right of 


| 

| 

| ſucceſſion, where: the feudal donation was 7 

laſt; which half blood did not do; be- 

cauſe it was originally ſettled in bath the | 
"7 ne "5 
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bloods. of the firſt purchaſers, Beſides, 
lords had the marriage of the feudary ; 
therefore all the iſſue of the ſecond mar- 
riage were . excluded from the. immediate 
ioheritance of the children of the firſt 
marriage, ſince the lord had not the mar- 
e of the feudary more than once.; and 
therefore they could not come in as iſſue 
of a ſecond match; but all that claim the 
inheritance muſt make themſelves heirs un- 
der the ſame feudal marriage from whence | 
the laſt feudary deſcended, which half = 
blood could not do, But whe 2» oa . | 
come in under any marriage preſumed to | 
be made by the feudal lord, they were 2 
admitted. Therefore a brother of the half 
blood was not heir to the brother, but 
might be heir to the uncle. Hence they 
formed the rule, poſſeſio fratris de feodb 
famplick facit ſororem eſſe heredem. © For 
when the old feudal donations came to be 
loſt, the poſſeſſion was the only indicium 
of who was feudary.; therefore any per- 
ſon that claimed as bis repreſentative, muſt 
ſhew a deſcent from the ſame ſtock, and 
therefore the rule was taken as to lands 
in- fe- ſimple, and not as to lands in tail. 
For there a man muſt claim as heir per 
formam dons, as they did in the old feudal 
donations de feudis nouis; ſo of a remain- 
der after an eſtate for life, that never fell 


in 


© -O 
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in poſſeſſion, a man muſt claim, by vir- 
tue of the contract, as heir to him to 
whom the remainder was limited; for no 
man in ſuch caſe can make himſelf heit 
to the laſt feudary, fince the feudal poſ- 
ſeſſion was in tenant for life. So of a 
reverſion on an eſtate for life, upon which 
no rent was reſerved; for a man muſt 
make himſelf heir to the laſt feudary be- 
fore the eſtate for life was created ; but if 
a rent had been reſerved, it had been 
doubted whether he muſt make himſelf 
heir to the laſt poſſeſſor of the eſtate, or 
to him that up received the rent; and 
whether the receipt of rent make ſuch a 
feudal poſſeſſion as may be laid as eſplees 
in a writ of right, Certain it is, that if 
a reverſion be depending on an eſtate for 
years, the poſſeſſion of the rent is a poſ- 
ſeMon of the land itſelf; and the ſiſter of 
the whole blood. will be heir to the bro- 
ther ; ; and the brother of the half blood, 
that is heir to the father that made the 
leaſe, will have no title. There is pe 

fratris of an advowſon or rent, after 
actual receipt of rent or preſentation of the 
clerk.” 80 of an uſe, becauſe equity fol- 
lowed the rule of the dcn 1809 80 
of a copybold, where the eldeſt ſon re- 
ceives the profits, and dies, though before 
admittance. ph by 

* Aﬀeer- 
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Afterwards where the feud eſcheated 
to the lords for felony or want of heirs, 
the lords were wont to reſtore the feud to 
the old family, or grant it out again to 
another family ut feudum antiquum, and 
then the deſcents were formed in ſuch new 
ch feud, as if it had been feudum antiquum. 
aſt Hence the lineal ſucceſſion, or ſucceſſion of 
e- the father + was totally excluded, becauſe 
if no caſe could happen where the aſcending 
en line could be admitted in feudis antiquis 


elf for the father took before the ſon, under 


or the firſt feudary in every ancient feudal 
nd donation ; and all above ſuch donation 
1 a were excluded, ſo that in no ſuch dona- 
ees | tions could any father claim as heir to the 
t if ſon. | | | 

for And this order of deſcent, that exclu- 
of- ded the father, was the rather continued, 
rof | becauſe the father was guardian to the ſon; 
ro- and in thoſe barbarous times they would 
od, | not truſt” the father with any profit from 
the | the death of his own iſſue, ſo that the 
ſeſ- | father was totally excluded. De feuds 1 53 
fter to 261. But a feud purchaſed by the ſon 
= | = 
fol- ' ® Revertitur terra ad deminum capitalem, vel ad 
80 reftum dominum, ſciP ad ipſum de cujus feodo oft. 


. 
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is feud: talis eft natura, quod aſcendentes. 

fore 2 * ck 1 pater filio. Feud. lib. 2. 
| 4. Lit. ſec. 3. 
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ſhall deſcend to the uncle, to whom the 
father may be heir, if the uncle be in ac- 
tual poſſeſſion of fach feud ; becauſe he 
claims it then as heir to the ak feudary, 
according to the rule before eftabliſhed, 
fince the firſt donation is not to be conde 


dered, but the laſt poſſeſſor. But if the 


uncle was not in actual poſſeſſion, as in 
caſe of a reverſion upon a leaſe for life 
made of the lands by the ſon, the father 
cannot be heir, becauſe the ſon was laſt 
actually ſeiſed. Otherwiſe of a reverſion 
upon a leaſe for years, for the poſſeſſion 
of the tenant is the poſſeſſion of the uncle. 
(ut ante). 

If a ſon be infeoffed with warranty, and 
the uncle enters into the land after the 
death of the ſon; and dies, it is doubted 
whether the father ſhall. take the benefit 
of ſuch warranty, where the uncle hath: 
not, as it were, actually poſſeſſed it by. 
voucher or warrantia charte. Cole ex- 
cludes the father, as not repreſenting the 
ſon, with whom the contract was | 
Hale admits him; for ſince the uncle was 
poſſeſſed of the land, he was in actual poſ- 
ſeſſion of all its appendices. 

* If a man Latches che feudum nvoun 
ut. feudum aan han, and pw without iſs 
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ſue, it went firſt to the father's ſide, be- 
cauſe the lords in ſuch feudal donations 
were preſumed to reſpect the father's ſide, 
who had been the ancient tenant of the 
manor, For when it was given ut feu- 
dum antiquum, it muſt be preſumed to be 
meant as if it had been an ancient feud 


of that manor ; therefore it went to the 


father's fide in infinitum, before it could 
go to any of the female blood. If the 
father's male line failed, it went to the 
female blood of the father ; for the lords 
were preſumed rather to reſpe& the fe- 
male blood of their former tenants in the 
blood of the mother, who was newly in- 
troduced into the family of ſuch their feu- 
dary, becauſe the feud was given as an 
ancient one, and by conſequence the blood 
of the precedent tenant was preferred to 
any other; but the blood of the father's 
mother was preferred to the blood of his 
grandmother, being both female bloods, 
and both coming under the eonfideration 
of ancient tenants, the nearer tenant's 
blood was preferred to the more remote. 
But if the father's fide wholly failed, who 
were preſumed to be the ancient tenants 
of the manor, then the blood of the mo- 
ther was admitted, fince the lord muſt be 
preſumed to introduce the blood of the 


mother, when he had given an indefinite 
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right of repreſentation to his feudary, and 
there was none of the ancient kindred on 
the father's fide remaining; for then it 
muſt be ſuppoſed his intention, that it 
ſhould deſcend as if it had been a mater- 
nal feud; for otherwiſe he would have 
limited it to the feudary for his life, or 
to the feudary and his iſſue, after the man- 
ner that was uſed in the limitation of new 
feuds. . 1 
Baſtards, or children born out of wed- 


lock, were totally excluded from all feu- 


dal ſucceſſion, though their parents had 
afterwards intermarried, becauſe the lords 
would not be ſerved by any perſons that 
had that ſtain on their legitimation, nor 
ſuffer ſuch immoralities in their ſeveral 
clans; though the civil law admitted 
them as adopted by the ſubſequent mar- 
riage, and ſo the canon law, becauſe the 
matrimony wiped off the precedent guilt. 


Of deſcents Which take 
away entries. 


HEN any man is difleiſed, the 
diſſeiſor has only the naked poſ- 
ſeſſion, becauſe the diſſeiſee may enter and 
evict him; but againſt all other perſons 
the diſſeiſor has a right, and in this re- 
ſpect only can be ſaid to have the right of 
poſſeſſion; for in reſpect 
he has no right at all. But when a de- 
ſcent is caſt, the heir of the diſſeiſor has 
us poſſeſſions, becauſe the diſſeiſee cannot 
enter upon his poſſeſſion and evict him, 

but is put to his real action, becauſe the 
freehold is caſt upon the heir. 

The notions of the law do make this 
title to him, that there may be a perſon. 
in being to do the feudal duties, to fill 
the poſſeſſion, and to anſwer the actions 
of all perſons whatever; and ſince it is 
the law that gives him this right, and 
obliges him to theſe duties, antecedent tos 
any act of his own, it muſt defend ſuch 
poſſeſſion from the act of any other per- 
ſon whatever, till ſuch poſſeſſion be evicted 
by judgment, which being alſo the act of 
_ may deſtroy the heir's title. 
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In the caſe of fee-tail, the poſſeſſion is 
thrown upon the heir in tail, therefore 
the law conſtitutes the jus poſſeſonis to be 
in him, 

If a diſſeiſor, at the time of his death, 
has not the freehold in him, it cannot be 


| caſt upon his heir; for then there is no 


danger that the freehold ſhould want a 

ſſeſſor; therefore the law creates no title 
to ſuch poſſeſſion in the heir at law; for 
it were incongruous that the law ſhould 
ſuppoſe the right of poſſeſſion in the heir, 
when the poſſeſſion is in another at the 
death of the anceſtor, The law will not 
afterwards create him a new title, in pre- 
judice of the perſon that has the right of 
propriety. 

If the diſſeiſor therefore makes a leaſe 
for life, he parts with the poſſeſſion, and 
cannot tranſmit it to the heir, ſinte he 
had parted with it at the time of his death, 
and the deſcent of a feverſion will not 
make a right of poſſeſſion ; for nothing 
deſcends 'to the heir in reverſion but the 
right of the reverſion, and that is a right 
againſt all other perſons but the diſſeiſee. 
For fince only the right deſcends, the 
heir can be in no better caſe than the diſ- 
ſeiſor was at the time of his death; and 
therefore when tenant for life dies, he has 
only the naked poſſeſſion, as the diſſeiſor 

had 
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had it. But if the diſſeiſor had died in 
poſſeſſion, the law, for the reaſon afore- 
ſaid, caſting the poſſeſſion on the heir, 
makes it a right; for that is properly a 
right which a man comes to by the act of 
the law; and ſince the: heir in ſuch caſe 
would come to the poſſeſſion by the act 
of the law, it muſt be called a right of 
poſſeſſion; and it could not be a right of 
poſſeſſion, if he could not defend it againſt 
all aggreſſors; therefore in ſuch caſe the 


right of entry is taken away from all 


others; and hence the diſtinction came to 
be made between jus poffefſionis and jus 
proprietatis. Gs 

As ſecond reafon why the deſcent cre- 
ates a right of poſſeſſion is, becauſe the 
diſſeiſee has not claimed during the life 
of the diſſeiſor, and the right of poſſeſſion 
is preſumed to be derelict, if the party 
ceaſes to claim it, till the law for the ne- 
ceflary cauſes before-mentioned is obliged 
to caſt it upon another ; but the right of 
propricty is not preſumed to be derelict, 
till the time allowed for the limitation of 
thoſe actions be expired. So that Coke 
ſays, Anciently a feoffee that came in by 
title, though by his own act, after a year 
and a day, had a right of poſſeſſion. 
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In the caſe of fee-tail, the poſſeſſion is 
thrown upon the heir in tail, therefore 
the law conſtitutes the jus poſſeſſionis to be 
in him, 

If a diſſeiſor, at the time of his death, 
has not the freehold i in him, it cannot be 


- caſt upon his heir; for then there is no 


danger that the freehold ſhould want a 
poſſeſſor; therefore the law creates no title 
to ſuch poſſeſſion in the heir at law; for 
it were incongruous that the law ſhould 
ſuppoſe the right of poſſeſſion in the heir, 
when the poſſeſſion is in another at the 
death of the anceſtor, The law will not 
afterwards create him a new title, in pre- 
judice of the perſon that has the right of 
propriety, 

If the diſſeiſor therefore makes a leaſe 
for life, he parts with the poſſeſſion, and 
cannot tranſmit it to the heir, ſince he 
had parted with it at the time of his death, 
and the deſcent of a feverſion will not 
make a right of poſſeſſion ; for nothing 
deſcends to the heir in reverſion but the 
right of the reverſion, and that is a right 
againſt all other perſons but the diſſeiſee. 
For fince only the right deſcends, the 
heir can be in no better caſe than the diſ- 
ſeiſor was at the time of his death; and 
therefore when tenant for life dies, he has 
only the naked poſſeſſion, as the diffeiſor 

had 


1 
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had it. But if the diſſeiſor had died in 
poſſeſſion, the law, for the reaſon afore- 
ſaid, caſting the poſſeſſion on the heir, 
makes it a right; for that is properly a 


right which a man comes to by the act of 


the law; and fince thetheir in ſuch caſe 
would come to the poſſeſſion by the act 
of the law, it muſt be called a right of 
poſſeſſion ; and it could not be a right of 
poſſeſſion, if he could not defend it againſt 
all aggreſſors; therefore in fuch caſe the 


right of entry is taken away from all 


others; and hence the diſtinction came to 
be made between jus poſſeſſonis and jus 
proprietatis. 8 | 

A ſecond reafon why the deſcent cre- 
ates a right of poſſeſſion is, becauſe the 
diſſeiſee has not elaimed during the life 
of the diſſeiſor, and the right of poſſeſſion 
is preſumed to be derelict, if the party 
ceaſes to claim it, till the law for the ne- 
ceſſary cauſes before- mentioned is obliged 
to caſt it upon another; but the right of 
propriety is not preſumed to be derelict, 
till the time allowed for the limitation of 
thoſe actions be expired. So that Cole 
ſays, Anciently a feoffee that came in by 
title, though by his own act, after a year 
and a day, had a right of poſſeſſion. 
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of poſſeſſion is, becauſe originally the re- 
lief was in nature of a new purchaſe 
upon every deſcent ; for then it did again 
fall into the lord's hands, till it was relie- 
ved out of his Hands by ſuch payment. 
Now for ſuch payment they immedi- 
ately diſtrained upon the poſſeſſion as ſoon 


as ever the deſcent was caſt; ſo that the 


heir was forced upon ſuch payment, in 
preſervation of his ſtock left on the ground 
by his anceſtor; and being forced upon 
this purchaſe, it is fit he ſhould enjoy the 
right of poſſeſſion. But where a diſſeiſor 
makes a leaſe for life, and dies, and the 
reverſion deſcends on the ſon, if he en- 
ters after the death of tenant for life, he 
ſhall pay a relief; and yet ſuch a deſcent 
ſhall not take away an entry, becauſe it 
was his own fault he entered and ſtocked 
the land himſelf, and made himſelf ſab- 
ject to the relief; for then the buyer 
muſt beware, and take the title in the 
condition it was in at the death of the an- 


poſſeſſion is 


ceſtor. 


Fourthly, The right of 


gotten by the deſcent, that it may be an 
encouragement to the tenant to be bold in 
war; for that none can enter and diſpoſ- 


ſeſs his children of the eſtate whereof 


he 
dics 


take away entries. 


dies poſſeſſed; but if another doth the 
duties of the feud at his death, then it 1s 
not reaſon that ſuch a deſcent ſhould give 
a right of poſſeſſion to his heir. 

The eſcheat doth not take away the 
entry, becauſe, though in reſpe&t of a 
ſtranger's præcipe, the law doth caſt the 
freehold upon the lord, antecedent to his 
own act; yet the lord need not enter to 
take the profits and to do the duties, as 
the heir is obliged to do, but the lord 
may take the diſſeiſee as his lawful tenant. 


And it is plain that the law doth not caſt 


the freehold upon the lord in the ſame 
manner as it doth upon the heir, becauſe 
the lord is obliged to anſwer the feudal 
duties to the lord paramount, in reſpect 
of his ſeigniory, whether this poſſeſſion 
was caſt on him or not; ſo that in this 
caſe there could be no failure of duty, 
though the lord doth not enter. 
Ia the caſe of a feoffment upon condi- 
tion, there is no diſtinction between the 
right of poſſeſſion and the right of pro- 
priety, but both rights are in the feoffee 
till the condition broken, and entry for 
ſuch breach; and afterwards both rights 
are in the feoffor; therefore the deſcent 
doth not take away the entry, ſince the 
poſſeſſion and the propriety deſcends in 
the ſame manner, wiz, under the condi- 
tion 


Lit. ſect. 391; 
2. 5 
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Lit. ſect. 390. 


2 Inſt. 286. 
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tion that it was at firſt granted; and the 
poſſeſſion is not caſt upon the heir while 
the propriety is in ſome body elſe, as in 
the former caſes; and it is the deſcent of 

a naked poſſeſſion to an heir at law, that 
forms a zus polſeſſionis, diſtinct and ab- 
ſtracted from the jus proprietatis, But 
here both rights are united at the time of 
the deſcent; and if the feoffor in this caſe 
could not aſſert his claim by an entry, 
he could have no remedy, either for his 
jus poſſeſſionis or jus proprietatis, which 
are not here ſeparate or diſtinct; for till 
he enters to take advantage of the breach 
of the condition, both rights are in the 
feoffee, becauſe the ſolemnity of the feoff- 
ment cannot be determined but by an act 
of equal notoriety ; and becauſe the pol- | 

ſeſſion and right are not here ſeparate or 

diſtin, it is called by a different name, 

U/Z. not a right, but a title of entry. 

*The law doth not caſt dower upon 
the wife, but ſhe takes it by her own act; 
8 * but 


* pry 4 N * 


2 


* We find no footſteps of dower in lands, until 
the time of the Normans, Bacon's Hiſtory of the 
Eng. gov, 104, 140, | ; 

But amongſt the laws of the Saxon King Edmund, 
cap. 5 1. we find a proviſion made for the ſupport 
of the wife that ſurvives her huſband out of his 


goods only, 
| Nor 


take away entries. 


but when ſhe is endowed, the is in from 
the death of her huſband ; therefore ſhe 
has only the naked poſſeſſion her huſband 
had, not any jus fofſeſſionts at all; ſince 
it was not of abſolute neceſſity ſhe ſhould 
clatm her dower; but it is of abſolute 
neceſſity that the law doth caſt the free- 
hold upon the heir, Now by the en- 
dowment the poſſeſſion is avoided that 
the law caſt upon the heir, becauſe ſhe, 
as is faid, is in from the death of her 
huſband, and by conſequence there is no 
right of poſſeſſion, as to this third. part, 
acquired to the heir at law; fince the law 
doth not place him in ſuch third, after 
the death of the father; and though the 
reverſion belongs to him after the death 
of the mother, yet that is only the rever- 
fion of that which the mother poſſeſſed, 
which was a naked pofleflion ; and ſo 3 
has herein no right of poſſeſſion at all. 


Where the diſſeiſor infeoffs the ahr Lit. ſect. 395. 


it is preſumed to be done in order after- 
wards to come in by deſcent, and the act 
of law ſhall not give ſanction to the 


— 


_— — 
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- Nor was there any dower in Wales, until it was 
annexed to the crown of England, as appears by 
Stat. Wallie, VIZ, 


rant dotatæ in Wallia, rex concedit quod dotentur. 


wrong 


ui mulieres hattenus non extite-' 
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wrong of the party; nor ſhall any man 
by his own wrong, however cunningly 
contrived, give to himſelf a right ; for 
when the heir by the deſcent gains a Jus 
poſſeſſionts, he is ſuppoſed innocent of the 
wrong of his anceſtor ; but here he is 
partner of the guilt. 

When a younger brother enters in this 
caſe, he does not enter to get a poſſeſſion 
diſtin from that of the elder brother, 
but to preſerve the poſſeſſions of the fa- | 
ther in the family, that no body elſe 
abates. For ſince this is the moſt chari- 
table interpretation that can be made of 
this action, and by ſuch a conſtruction it 
is juſt and rightful, the law ſhall not in- 
tend it to be a wrongful act or diſſeiſin, 
and by conſequence the poſſeſſion of the 
younger brother becomes that.of the elder 
brother : and then if there be not a poſ- 
ſeſſion diſtinct and ſeparated from the 
right, the deſcent cannot make a right of 
poſſeſſion diſtinct from the right of pro- 
priety ; for it were incongruous that the 
anceſtor ſhould be conſtrued to poſſeſs in 
another's right, in order to do no injury, 
and the heir ſhould be conſtrued to poſ- 
ſeſs in his own right, in order to do in- 


juſtice to the elder brother. Beſides, no 


laches can be imputed to the elder bro- 


ther, ſince the JOG entered * poſ- 
| ſeſſed 


take away entries. 


ſeſſed for him, But if the younger bro- 
ther in this caſe had made a feoffment in 


fee, and the feoffee had diet ſeiſed, this 


deſcent had taken away the entry, becauſe 
then the younger brother could not be in- 
terpreted to enter to preſerve the eſtate of 
the elder, but in order to make the ad- 


vantage of it for himſelf, So in the caſe Co. Lit. fo; 


29 


Litt. puts, If the elder brother had en- 242. 


tered, then if the younger had entered 
upon him, this had been in deſtruction of 
the elder brother's poſſeſſion, and there- 
fore the younger gets a poſſeſſion diſtinct 
from that of the elder brother, and his 
heir a diſtinct right of poſſeſſion, and it is. 
the laches of the elder brother, that he 
did not enter to reſtore his poſſeſſion. 


If one coparcener enters into the whole, Lit. ſed. 398; 


it is only in preſervation of the eſtate of 
the other; but if ſhe diſſeiſeth the other 
after her entry, there ſhe gets a poſſeſſion 
diſtin from that of her ſiſter, and the 
deſcent will take away the entry, cauſa 
gua ſupra. 


| The iſſue of the baſtard eigne not only Lit. ſe. 399. 


gains a right of poſſeſſion, but a right of 499 1 


propriety by the enjoyment of his ance- 
ſtor, Such iſſue are held legitimated by 
the civil law, becauſe they are adopted by 
the marriage of the mother. So by the 
canon law, becauſe the matrimonium ſub- 
ſequens tollit reatum precedens ; but 2 

e 


—— —— — 


30 Of deſcents which 
the feudal law they were excluded, be- 
cauſe ſuch a ſtain was thought to conti- 

nue from the crime of the , that 
— could not do the feudal ſervice wich 
honour to the feudal lords ; therefore they 
were anciently excluded ni nominatim ad 

_ legitimantur. But by our law, if 

had an uninterrupted enjoytment du- 

9 life, the iſſue for ever inherited; for 
fince there was no objection to their legi- 
timation, during their lives, the perſonal 
defect muſt die with their perſon, in as 
much as it were inhumanity to throw re- 
proach on them after their deceaſe; and 
having done the feudal duties without ob- 
jection, the objection comes too late when 
the perſonal diſhonovr ceaſes, and to the 
next perſon in Pen no reproach can 
ariſe. 

If baſtards could be any where alledged 
in the pedigree after the deceaſe of the 
parties, there would be no end of con- 
tention concerning them, and genealogies 
would be rendered perfealy uncertain; for 

there being no eſtabliſhed regiſtry of -ge- 

nealogies in the feudal, as was in the 
Jewiſh law; they conceived that the great- 
eft evidence that could be of the Jegitiena- 
tion of the anceftor, ' was the uninter- 
rupted enjoyment, and the carrying the 
fame « a courſe of deſcent to _m ifſue. 


* 
% 
- 
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Hence they would not ſuffer this rule by 


1 any means to be ſhaken, leſt all deſcents 
t chould be rendered precarious ; but if any 
» {Wl pert of the rule fails, then the right of 

poſſeſſion is only gotten by ſuch deſcent, 
7 and not the right of propriety; as if the 
:c {MW poſſeſſion be once interrupted by the mu- 
1, ler, if the baſtard eigne re-enters, this 
or Nonly gets the poſſeſſion, and by ſuch de- 
5. cent the iſſue only acquires a jus poſſeſ- 
al Fonts. 


* 80 if the baſtard eigne leaves a child 
e- ventre ja mere, this ſhall not inherit; 
ad or though there the anceſtor had an un- 
v Iinterrupted poſſeſſion, yet there was no 
deſcent. 

5 But if the mulier abates, the iſſue of 
an Ibaſtard eigne hath both right of poſſeſſion 
and right of propriety, becauſe of an un- 
interrupted poſſeſſion, and deſcent com- 
pleat, the law caſting the freehold on the 
ue, before his entry, or before the mu-. 
lier can abate;.., Nay, this rule is preferred 


he iſſue of the baſtard | eigne ſhould bar 
uch infant, becauſe it is by the. laws of 
deſcent that the infant himſelf. inherits ; 
ind he himſelf could not claim, but by 
oppoſing that uninterrupted poſſeſſion of 
"y aer ton, and the conſequent deſcent 


0 gives 


IP - 


o the privilege of infancy, - ſo that if the Id. Raym: 
ulier were an infant, yet the deſcent of 7. 


* 
— T2 2 — — 
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gives him a right. But if the perſon in 
the principal caſe were not legitimated, by 
the eccleſiaſtical law, his entry gives him 
no title, but as another diſſeiſor; for he 
is an abſolute ſtranger by all laws, and 
repu ted nullius filius. 

As to infants, feme coverts, ootfihs 
non compos, the deſcent to the heir of the 
' difſeiſor doth not take away their entry, 
becauſe the infants, &c. had a right of 
poſſeſſion, and the act of law cannot take 
_ that right, fince no laches can be 

mputed to them ; fince their negligence 
is not culpable, it were unjuſt to make 
market of their titles; and therefore the 
lord, when he takes a relief, is not ſup- 
poſed to transfer any jus poſſeſſionis to the 
heir of the diſſciſor, ſince the feud is not 
ſuppoſed. by negligence and want of a 


- tenant, to fall into his hand, and from 


thence to be relieved to the heir of the 
diſſeiſor, who hath title thereunto, ſince 
if that were docttine, a negligence were 
ſuppoſed in theſe uncapable perſons, which 


the law doth not allow. 


But the non compos in this caſe cannot 


alledge the diſability in himſelf, becaufe 
he cannot be ſuppoſed conſcious of it; 
nor is he allowed ever at any time to al- 
ledge it: For when he is once non cum- 


pos, there is no certain time when he can 
be 


the commiſſion ſuper 


and being on] 
has no right of 


fake away entries, 
be adjudged to recover that diſability, 
unleſs where he is legally committed, and 


then the acts during his lunacy will be 


fet aſide and diſcharged, and afterwards 
ſeded; for in no 
other way can the non compos be legally 


reſtored to his right, and to his capacity 


of acting. 

If an infant diſſeiſes, this only gives 
him a naked poſſeſſion; for he has no 
privilege to do wrong ; and if he alien in 
fee, his alienation is voidable. If the alie- 
nee dies ſeiſed, he may enter; for though 


the deſcent gives a right of poſſeſſion 


againſt the diſſeiſee, yet it gains no right 
from the infant. 
vers, he is a diſſciſor as he was before, 
in his former eſtate, he 


poſſeſſion againſt the diſ- 


ſeiſee. | ; 
If a diſſeiſor, that has only a right of 
eſſion, makes a feoffment in fee on 


condition, and the feoffee dies ſeiſed, this 
gains a right of poſſeſſion to the heir of 


the feoffee. But if the condition be bro- 


ken, and the feoffor enters, he deſtroys 
the eſtate, and the right of poſſeſſion an- 


nexed to it; and he being only a diſſeiſor, 


is in his old eſtate, which is a naked poſs 
ſeſſion, without any right at all. 


D Ad 


If then the infant reco- 
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A civil death, ſuch as that of entering 
into religion, doth not take away an en- 
try; for this ſeems to be the voluntary act 
of the anceſtor, or rather a contrixance 
between anceſtor and heir, to acquire the 
right of poſſeſſion ; and a man that hath, 
done wrong, ſhall not by his own act ac- 
_ to himſelf a right. 

A leaſe is a covenant real, that. binds 
1 poſſeſſion of lands into whoſe hands 
ſoever afterwards they come, if the lands 
be not evicted by a ſuperior title; but the 
.termor has not the freehold in bim, but 
holds the poſſeſſion, as bailiff of the free- 
holder, nomine alieno, by virtue of the 
obligation of the covenant. Therefore if 
ſach termor be ouſted, and the frecholder 
diſſeiſed, the diſſeiſor has the naked poſ- 
ſeſſion bound by the covenant ; and if af- 
terwards a deſcent be caft, the heir of 
the diſſeiſor has the right 'of n, 
dound alſo by the covenant; for the heir 
of the diſſeiſor has only the right of poſ- 
feſſion which was in the diele, and 
that was bound by that covenant, and 
therefore it muſt be bound by the. ſame: 
covenant in' the hands of the heir of, 
the diſſeiſor; and were it otherwiſe; the 
right of the termor would be intirely 
deſtroyed ; for he dee dnn. =, 5ghs: 
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take away entries. 
of poſſeſſion diſtin from the right of 
propriety S 


Now then, if the termor enters before Id. Raym. 
the deſcent, he reveſts the freehold in the $53: 


diſſeiſee, who bas the right of poſſeſ- 
ſion; bur if he enters after the deſcent, 
then he can only hold in the name of 
the freeholder who has the preſent right 
of poſſeſſion, which is the heir of the diſ- 


ſeiſor. 


In the times of domeſtick wars, when Lit. ſect. 412; 


the courts of juſtice are not open, the de- 
ſcent gives no tight of poſſeſſion, though 
the diſſeiſin was done in time of peace. 
For it were in vain for a diſſeiſee to exert 
his right of poſſeſſion, when the courts 
of juſtice are not open; nor can there 
be any ſuch thing as the act of law to 
give a right of poſſeſſion, when the law 
itſelf is ſilent; but in times of foreign 
war, when there is juſtice and peace at 
home, a deſcent will give a right of poſ- 
ſeſſion; for to encourage enterprizes in 
ſuch war was ſuch privilege given to the 
heir of the diſſeiſor. 


A ſucceſſion doth not give a right of Lit. (ea. 413. 


poſſeſſion, as a deſcent doth z for a ſuc- 
ceſſor is in by his own act; for it is by 
his own concurrent act that he comes to 
be inſtalled into the rights of his prede- 

D 2 ceſſor, 
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| | _ ceſſor, and therefore he can have no more 
it than he had; but ſince the predeceſſor 
had a naked poſſeſſion, and not the zus 
1 | poſſeſſionts, the ſucceſſor can have no more. 
01110! - Co. Li. 84. Beſides, the ſucceſſor pays no relief, un- 
l leſs by grant or preſcription : for eccle- 
ſiaſtical lands were not relieved into the 
hands of the lord for want of a tenant, 
being given in free alms, or to do ſervice 
by proxy; and fince the lands are not 
relieved into the hands of the ſucceſſor for 
a conſideration paid, he doth not acquire 
a right of poſſeſſion, Beſides, there is 
19 no reaſon to encourage the predeceſſor to 
— dare in war, who either went not at all, 
l or elſe by proxy; and therefore no reaſon 
ſuch ſucceſſion ſhould get a right of poſ- 
ſeſſion, | 
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F a man be diſſeiſed, and the diſſeiſor Lit. ſe&.414 
die in peaceable poſſeſſion, immedi- 4'5: 


ately after ſuch diſſeiſin the heir acquires 


jus poſſeſſionis, if the diſſeiſee ſuffered the 


anceſtor quietly to enjoy; for then the 
preſumptive right is in the heir; but if 


the diſſeiſee has re- entered within a year 
and a day before ſuch deſcent, then the 


heir doth not acquire the jus poſſeſſionts, 
Firſt, becauſe there is no laches in the 


diſſeiſee, and the act of law would do 


wrong and injury (which it cannot do) if 
it ſhould alter the right when the diſſeiſee 
has done what in him lay to continue the 
right of poſſeſſion. Secondly, becauſe 
there is no preſumption that the diſſeiſor 
had right, if the diſſeiſee continue the 
claim; for the law cannot preſume the 
right of poſſeſſion to be derelict, contrary 
to the manifeſt act of the diſſeiſee. Third- 
ly, the lord ought not to take the heit 
for his tenant; and there is ſufficient 


warning for the anceſtor in his life-time 


not to do the voluntary ſervice, nor for 
the heir after his deceaſe to pay the re- 
lief. \ ; 


* 
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Lit. ſe. 416. * Tf the vaſſal renounces the feud, this 
is a cauſe of forfeiture by the old feudal 
law, becauſe it was faying they would not 
do the feudal ſervices that were the perpe- 
tual-conſideration.for ſuch poſſeſſion, nor 
keep within thoſe reſtrictions required by 
' + the feudal contract, which were the oy- 
Digeſt. Feud. ginal deſign of the- gift. V. aſſallus, 1 feu- 
lib. 2. tit. 26. dum vel feuds partem aut feud: conditionem 
fo. 53 ox certa ſcientia inſiciatur, & inde con- 
victus fuerit, es quod abnegavit feudum 
ejuſq; conditionem, expoliabitur. But when 
Lad Raym. diſtreſſes were invented, then the land it- 
120. ſelf was not ſeiſed for neglect of ſervices, 
becauſe they had this method of compul- 
ſion. But if tenant for life had aliened-in 
fee, there was no redreſs but by a ſeizure 
f the land itſelf; and therefore this cauſe 
of forfeiture in our law was reftrained- in 

the alienation of tenant for life. 

If tenant for life makes a feoffment, or 
levies a fine, it is palpably contrary to his 
oath of fidelity to the reverſioner, and 
therefore that is 'a plain renunciation of 
the feud, So in the caſe of the remainder, 


— — 


* Auen terru ad n capitalem, vel ad 
rectum dominum, ſcilicet ad ipſum de eujus feods oft, 
Glanvil. lib, 7. c. 17. p. 59. . 

Reaſcendit ad capitales dominos a quibus primo pre- 


W. Bracton. lib. 5. c. 6. fo. 375+ 
the 


Df continialctain. 

the eſtate for life is drowned in the fee; 
therefore the eſtate for life is renounced, 
and the remainder commences. So if te- 
nant for life of a rent levies a fine, this is 
a forfeiture ; for though the fine being of 
a rent, paſſes no more than it lawfully 
may; We being a'publick and ſolemn re- 
nunciation of the eſtate for life in a court 
of 're:ord, it is within the reaſon of the 
law, and amounts to a fotfeiture, and the 
remainder man anciently was to claim 
Within the year. 


The entry is the ſame thing as the ven- Lit. ſect. 417, 


39 


dicatfo or culummia in the civil or feudal 118: 


w; and this entry was of equal folem- 


nity with the feofiment : for as the feoff- Stra. 1086. 


ment was anciently made on the land o- LA. Ray m. 


ram puri bus, | 
inſtrument in the B teſtibus; ſo it ſeems 
the 'entry was 'made upon the land, and 
dfterwards 'the claim was recorded in the 
lord's court, and Hence called clameum, or 
catumniam apponere vel advocare. Vid. 
Digeſt. Feud. lib. 2. tit. 8. 40K 


Hut afterwards they allowed the feoff- 


ment to be good, though it was atteſted 
per extraneos, and not coram paribus ; and 
che entry was allowed to be good, if made 
upon the land, though it were not re- 
corded coram paribus ; but the manner of 


recording the claims of liberties before the 


D 4 juſtices 


o ſubſcribed the fendal 77” 
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juſtices in eyre remained long after, ay 
appears by the Regiſter 19. b. which ſeems 
to be a continuance of the ancient prac- 
tice. See Spelm. Gloſſ. tit. Calumma, fo. y. 
But when the feoffments were not atteſted 
by the panes, yet they were atteſted and 
tried by the pares comitatus; and therefore 
if the land lay in two counties, there 
muſt be livery in each of them: $0 if the 
land lies in twa counties, the entry muſt 
be in each, becauſe the atteſtation of both 
facts, if controverted, muſt be by the pa- 
res comitatus. 

Livery whhio' view, and entry after - 
wards, is equal to a livery on the land 
itſelf; and if a man cannot enter for fear 
of outrage, yet it is good; ſo alſo is a 
claim within view good, when a man 
fears to enter; for in both caſes a man 
ought to take poſſeſſion where he can, 
becauſe it is the change of poſſeſſion makes 
the notoriety in both caſes. But if the 
diſſeiſor menace war to the perſon that 
hath right, then the law, which doth not 
compel to impoſſibilities, allows him to 
make his claim as near the land as he. 
durſt come. 

The potion of the laches, in not claim- 


. ing for a year and a day, is taken out of 


the feudal law; ſo is the expreſs words of 
Frederic, W the tenant's claim 1 
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his lands from his lord. Præterea ſiquis 
infeudatus major quatuordecim annis ſua 
incuria vel negligentia per annum & diem 
ſeterit, quod feudi inveſluram a proprio 
domino non petierit, tranſacto hoc ſpatio 
feudum amittat. Digeſt. Feud. lib. 2. tit. 
55. fo. 543. Vigelius 241, 255----478. 
And the reaſon why this time of a year 
and a day ſeems to be ſet by the feudal 
law is, becauſe the ſervices appointed ſeem 
to be annually compleated ; and therefore 
that was the time for the vaſſal to claim 
from his lord ; and the ſame time that he 
had to claim from his lord, he had to 
claim from any diſſeiſor for the unifor- 
mity of the law ; and that the lord might 
know who was the perſon that he might 
take for his tenant, and that the lord 
might receive his feudal fruits from the 
heir, in caſe the diſſeiſor died. And if 
the tenant loſt the whole feud, in caſe he 
did not claim within a year and a day, 
it is fit he ſhould loſe the right of poſ- 
ſeſſion, in caſe he neglects his claim upon 
the diſſeiſor in the ſame ſpace, that the 


beir may be in peace, and that the lord 


may receive him as his tenant. For that 
was by the Ancients thought to be a vio- 
lent preſumption of dereliction, both in 
the one caſe and the other. But our law, 
bnce it gives a diſtreſs for all feudal, du- 
ies, doth not preſume the feud derelict, 


in 
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in caſe feudal ſervices are not paid, fire 
the lord has a power to compel the p 
ment; and therefore the law doth not in- 
duce any forfeiture in that cafe. But the 
law gives the right of poſſeſſion to the 
heir, in cafe the diffeifte doth not claim 


within the ſpace mentioned, becaufe there 


the (preſumption remains of the dereliction 


of the diſſeiſee, ſince 'the entry or ation 


is the only way that he has to obtain poſ- 
ſeſſion. But 1 the difſeifte-enters within 
a year and a day before the deſcent caſt, 


though there were twenty mean diffeifins, 


yet the entry is not taken away for there 
can be no us poſſeſſionts in Bhs beit, if 
the diffeiſee has continued the Poffeffion 
by thoſe ſolemn acts that the law te Fo 
and within the time that the law baia 
myo of a dereliction, if the dif- 


ſeiſee' neglects his entry. But if the dif- 


ſeiſor ir” common HW | had = 1 
forty yeats, and the diflelſee teted 
bat half à year before his death, yet in 
that 140, 28 Lite, remarks, the heir Had 
not gained the riglit of p pollelſion, becndſe 
no gerefition can be 7 if the 
diſſeiſee claims within the time prefecibed 
by the Taw. And if the taw*canhdt' 
fame that the Aiffeiſee, Has deferted 
right, of poffeſſton, it cannot be ander. 
red to the heir of the'dl Wot od 
2 | ag 
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the lord, in ſach cafes, to accept of his 
ſervices from ſuch heirs. Nay, Coke ſays 
that the feoffee of the diſſeiſor that comes 
in by title after a year and a day was ex- 
pired, was anciently held to have right of 
poſſeſſion, and to put the diſſeiſee to his 
writ of entry, becauſe they come in by 
title; and for quiet of purchaſers, this 
non- claim for a year and a day was held 
a dereliction. Hence writs of entry againft 
the feoffee in the per & cur, But this 
was not held fo in reſpe& of diſſeiſors, 
becauſe they themſelves being the wrong 
doers, had no law in their favours, left it 
ſhould encourage ſuch injuries. Bat /af- 
terwards, as feoffments became more ſe- 
cret, and nothing paid to the lord, then 
they thought it too hard ſach feoffments 
ſhould alter the right of poſſeſſion, and 
therefore they conſtrued the feoffee that 
came in by his own act, to be a wrong 
doer, and not to alter che right of poſſeſ- 
ſion; but the heir, for the 'teaſons afore- 
ſid, was left as before. 


If the diſſeiſor dies ſeiſed within 2 year Lit ſec. 426. 


and a day after the diffeifin, and before 
any entry by the diſſeiſee, this gives a 
right of poſſeſſion to the heir, becauſe 
when the diſſeiſee yields up the poſſeſſion 
peaceably, — right 1 is in the 
— ; for it is to be preſumed that the 

— 
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diſſeiſee would return again to his poſſeſ- 
ſion, if he were not conſcious that his 
adverſary bad the right; wherefore there 
is no time given after ſuch diſſeiſin, for 
the difleiſee to aſſert his right; for it is 
to be preſumed. he would do it immedi- 
ately, if he has the right of poſſeſſion in 
him, and the rather, for that men have 
the quickeſt ſenſe of injuries immediately 
after they are committed. So that the 
giving up the poſſeſſion tamely, and yield- 
to the diſſeiſin, makes a ſtrong 
. for the diſſeiſors right, and by 
conſequence the law muſt take the right 
of poſſeſſion to be in the heir of the dif- 
ſeiſor, and the lord is bound to accept 
him as tenant, and to relieve the tene- 
ments into his hands. But if the diſſei- 
ſee had re- entered, then he had aſſerted 
bis own right of poſſeſſion by ſuch his 
entry; for afßectio imponit nomen operi; 
for the law cannot ſuppoſe the diſſeiſee to 
have relinquiſhed his right againſt his own 
expreſs act to the contrary. ' And if the 
di eiſee has not deſerted his right, the 
lord ought to attend to the ſolemn claim 
made by him, and not relieve the tene- 
ments into the hands of the heir of the 
diſſeiſor; and if he doth, it is null and 
void, and cannot give him any right. 


If 
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If a man be diſſeiſed, he may have an Lit. ſet. 430. 
action of treſpaſs apainſt ſuch diſſeiſor for © 


the act of entry, becauſe the diſſeiſee be- 
ing in actual poſſeſſion, and taking the 
profits, violently to enter and take them 
away muſt be a tranſgreſſion, and the de- 
ſtruction of a man's goods and chattels is 
puniſhed in this action. 
diſſeiſin he can have no treſpaſs for the 
mean profits, for the mean profits follow 
the poſſeſſion; and the perſon that reſides 
in the feud is intitled to all the profits of 
it; becauſe the burthen of the feudal du- 
tles i is laid on him while in poſſeſſion, in 


But after ſuch 


45 


ym. 62. 


defence of his ſtock on the ground; but 11 Co. gr: 
when the diſſeiſee enters, the diſſeiſor is a O. Lit. 257. 


19 H. 6. 


treſpaſſer ab initio; for from the time of 27. 8. 9. 
his entry the diſſeiſee is in of his old title, — Abr. 
and ſeated in his rightful feud as he was 8. 596. 


before; and therefore for all the interme- 
diate time it was a violation done to the 
profits of his feud, ſince it was originally 
ſo, and he is in as from the beginning. 


If a man has the frank tenement in law Ld. Raym: 


in him, 
of treſpaſs before entry ; as the heir ſhall 
not have an action of treſpaſs againſt the 
abator before entry; for the poſſeſſion of 
the heir cannot be abated before he is ac- 
tually poſſeſſed; for no man can be ſaid 
actually to enter, till the actual poſſeſſion 
bond 2.7 . 


yet he ſhall not have an action 279 476. 


1 
1 
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z in him, and no man can be a treſpaſſer 


to that poſſeſſion the law caſts upon him, 
which is only a poſſeſſion de jure, and is 
not capable of an actual violence. Beſides, 


no chattels by our law can deſcend, and 


therefore he has a right to the graſs upon 


the ground only. as it is part of the free- 


bold; and fince he never entered on the 


2 Rol. Abr. 


553. 
19 H. 6. 28. 


2 Rol. Abr. 
350. 


ground till the chattels are ſevered, he can 
have no right to them at all, becauſe he 
cannot few that the poſſeſſion of them 
was ever in him, or any perſon from 
whom he can claim them ; and therefore 
no violation can be done to ſuch poſſeſ- 
ſion by taking them away. But if a man 
be diſſeiſed, and his entry be taken away, 
he can never recover the mean ts; 
for then the right of ſſion is out of 
him. The heir of the diſſeiſor is feu 
to the lord, and has a lawful poſſeſſion, 
and the diſfeiſee can never re- enter to 
make him a diſſeiſor; and if the diſſeiſee 
has no right to enter on ſuch poſſeſſion, 
he can have no right to tho profits of ſach 

ion, but the right is in the heir to 
undergo the duties of the feud. Bat if a 
man vere diſſeiſed, and the diſſeiſor made 
a feoffment in fee, and afterwards the diſ- 
ſeiſee had entered, he might have had an 
action of treſpaſs againſt the feoffee, be- 


cauſe this is a continuation of the fame 
violence 
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violence to the iſſues and profits that be- 
long to him, that was firſt begun by the 
diſſeiſor. Cro. Elix. 540. Mo. 461. 2 Rol. 
Abr. 554. Licet 10 Co. 51. 1 And. 3 5. 
Hob. 98. 1 Rol. Rep. 101. Godb. 388. 
are to the contrary. It ſeems not doubted 
that the old law was otherwiſe, of which 
I ſhall deduce a brief hiſtory. 

In Saxon times the right of propriety 
eems to have been only recoverable by a 
rit of right, as the right of poſſeſſion 
ras recovered by a writ of entry; and 
Sir William Herle himſelf tells us, that 
be particular writ of entry of cui in vita 
vas not anciently known, but they reco- 
ered in that caſe in a writ of right. 5 Ed. 
3. 58, 2 Inſt. 343. The proceſs in both 
heſe actions were alike, viz. by ſum- 
nons, grand cape. before appearance, and 
dy petit cape afterwards, But the battail 
as in the writ of right, where the pro- 

7, was doubtful; but in matters of 
plain and obvious right, as were thoſe of 
oſſefſign, they. did not appeal to provi- 
lence; And it is to be noted, that the 
proceſs and proceedings in thoſe actions 

ere not then ſo tedious, where the courts. 
ere held from three weeks to three weeks, 
nd. the proceſs iflued at every court day. 
zut after the conqueſt, all cauſes were 
aun into the king's courts to create the 


greater 
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greater dependance ; and then the proceſs 

iſſuing from term to term was found very 

dilatory, Hence the aſſiſe was invented 

to do juſtice to the people in their proper 

1 Id. Raym. counties, by the king's judges, and to de- 
19 termine the matter at once. From thence 
it is ſaid by Glanvil, Bracton and Fleta, 

to be a new invented remedy. Glanv. 

lib. 2. c. 7. Fleta 214, 215. And that 

it was of Norman original, appears by the 
Cuſtomier 16. 6. But the writ of entry 
retained its old proceſs, and therefore fell 

into diſuſe, as brought againſt the diſſeiſot 

himſelf; and when it became thus obſo- 

lete, the writ was called a writ of entry, 

in the nature of an afliſe, às though that 

had been the elder action; or rather be- 

cauſe both being of the ſame kind, the 

aſſiſe was a bar to the writ of entry, & 

vice verſa; for both, as brought againſt 

the diſſeiſor, ſuppoſed a right of entry in 

the diſſeiſee, and no action could be 

brought above once by the law for the 

ſame thing; wherefore one action was gi- 

ven once only for the right of poſſeſſion, 

and once for the right of propriety. - But 

a man might bring one action for his own 

1 LA. Raym. right, and another for his anceſtor's right; 
273. for ſuch rights of poſſeſſion were diſtinct 
and different the one from the other, 

6Co. . b. When the feud became farther * 
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fidered as a civil right, from henceforth it 
was not thought neceſſary that the feu- 
dary ſhould caſt himſelf on providence, 
and defend his military poſſeſſion by hat- 
tail. Then it was thought fic to make a 
change in the action; and for three de- 
ſcents and three alienations a man was al- 
lowed his writ of entry; becauſe the diſ- 
ſeiſee, being the righttul proprietor, ſhould 
not be forced to a combate; but after 
three deſcents it was thought that more 
than half -the right was paid for by fines 
and reliefs to the feudal lord ; and there- 
fore the diſſeiſee was put to his writ of 
right, to aſſert his right of propriety; and 


every body knows that the writ of entry 2 Inſt. 153. 


in the pot came in by the ſtat. Marlb. 
oP, 20, | 


Whether the other emendations in theſe 2 Inf. 248. 


actions were made by the juſticiar, chan- 


cellor or parliament, is uncertain, but no 
damages were recovered but againſt the 


diſſeiſor himſelf, either by aſſiſe or writ of 
entry, till the Rat. Gloceſt. c. 1. becauſe 
the diſſeiſor received the purchaſe money, 
and ought to anſwer the damages, and 


becauſe the feoffee came in as an innocent 
man, and paid his fine to the lord, and 
even came in in default of the diſſeiſee 


himſelf, he not preventing it but by his 


entry; therefore no damages were allowed 


till che ſaid ſtatute. . 
| E When 
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When the fines for alienation were wore 
out, and they found the prejudices of ſe⸗ 
cret feoffments, which were made anci- 
ently, as is ſaid, to acquire a right of poſ- 
ſeſſion, and before that ſtatute to excuſe 
damages. 2 Inſt. 284. Hob. 48. 
| And here it is to be Loon that the 
| diſſeiſor hath the naked poſſeſſion, The 
| feoffee has a colourable poſſeſſion coming 
| by title, and the heir has the right of poſ- 
| ſeſſion. The reaſon why the feoffee's title 
was formerly allowed, though he came in 
by wrong, is, becauſe he anciently paid a 
fine to the lord; and therefore anciently, 
if he continued in poſſeſſion a year after 
ſuch purchaſe, the froffee of the diſſeiſor 
gained the right of poſſeſſion: the hiſtory 
W will be proper here. 

* By the ancient feudal law, no man 
could alien without a licence from the lord 
of the fee, and this licence was part of the 

notoriety on ſuch alienations. And if they 
alienated without ſuch licence, the _ 
Was forfeited, Nor could the lords 

with their manors and ſervices rhe gk 


— — 


: no Ex Ha eudali non minus dominus probibetar ab 
2 ienatiine ſui dominii directe fine bonſemſir ſui vaſſulli, 
quam vaſſallus ab alienatione feudi, & ufroque caſu | 


puri pœna & hic & ille punitur ille amiſfione directe 
dominii, hic, ut ilis. Arg tit. - aq iche [ 
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the attornment of their tenants, leſt they 
ſhould ſubject them to their neighbouring 
lords, between whom there might be a 
deadly enmity, which quarrel might be 
made up between the two lords, but might 
ſubject the feudary to the mercy of the 
alience, That this was the ancient law 
touching the feud, is plain from all the 
ancient accounts of this matter. Vide Vi- 
gelius at large, lib. 5. cau. 34. fo. 288. 
But in England, where the allodial pro- 
perty had very much prevailed in the Saxon 
times, they ſoon revived the free liberty 
of the alienations without fine, in three 
caſes, Firſt, in remunerationem ſervitit, 
vi. for ſervices done to the feud, as for 
ſerving in the wars by the feudal tenant, 
or in plowing the feud at home, both 
theſe being either for the honour or profit 
of the feudal lord, they formerly valuing 
themſelves upon the number and honour 
of their tenants. Secondly, in free mar- 
rage with the. daughter of the feudary, or 
ſome other of his blood ; and this was al- 
lowed without fine, becauſe the feud was 
given in fee to provide for relations, and 
multiplied tenants to the lord. Thirdly, 
in ſtee alms, the-ſuperſtition of the times 
allowing it for the good of the ſoul; of 
which ſee Glanv. hb. 7. c. 1. fo. 44. 
Stamf. Prerog. fo. 27, 28. But in all 
2 E 2 theſe 
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Mag. Char. theſe caſes the alienation was to hold of 
* the feudary, and he was to leave ſufficient 
to anſwer the feudal ſervices; and this 

privilege was confirmed by act of parlia- 

ment, and made more general; ſo that 

the feudary might alien to whom ever he 

pleaſed, ſo that ſufficient was left to an- 

ſwer the lord's ſervices; and this ſeems to 

be a privilege mightily contended for; 

though after it was found inconvenient 

that the tenure ſhould be of the feudary; 

and therefore was altered by the ſtatute of 

| | Nia emptores; but the king not being 

particularly named, the tenants in capite 

were held to be out of the ſtatute; and 

therefore by the ſtatute Prærog. Regis, c. 

12. it was ſettled that ſuch tenants ſhould 

not forfeit their lands for ſuch alienations, 

but ſhould be levied by proceſs out of 

chancery ; ſo that it is plain that formerl 

ſuch fines were paid in caſe of every pri- 

vate lord; but the attornment continued, 

of which hereafter ; and vide Stamf. 27, 

28, 29. 9 Ed. 3. 29. 

Ia. Rum. Where the maxim was delivered by 

_ Milly, that the ſervice of one man's body 

| cannot be changed into another man's body 

| without the aſſent of the lord of the fee. 
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| HEN a diſſeiſin is committed, Lit. ſect. 444, 
| the poſſeſſion and right is ſepa- 
rated; but they may by a lawful convey- 
ance be again united, Now when a man 
has the right and poſſeſſion in him, he 
muſt convey by feoffment, which made 
a notoriety among the tenants, by the 
feoffment coram paribuss When a man 
was out of poſſeſſion, he might convey 
by releaſe only; for the diſſeiſor had the 
poſſeſſion, which of itſelf made the noto- 
riety, and the releaſe transferred the right; 
ſo that a releaſe is a conveyance of right 
to a perſon in poſſeſſion ; and this comes i! 
inſtead of a feoffment; for a man cannot 3 
be put in poſſeſſion, which is the opera- 
tion of the feoffment, when he is in poſ- 
ſeſſion before. 
A releaſe of all a man's right ſuppoſeth Ut. fegt. 446. 
that he has right, for he cannot transfer — ** 
a right which he has not; for if he has Id. Raym. 
nothing, nothing can paſs by the con- 1306. 
veyance; and they thought it countenan- 
ced maintenance to transfer poſſibilities. 
But if the heir releaſes with warranty, it 
bars him when the right deſcends; for 
the warranty is a covenant for the defence 
ö E 3 of 
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of lands by a man's own a& made equal 
to a feudal contract, and therefore re- 
pelled the party himſelf or his heirs from 
claiming it, fince he was bound to defend 
it to another ; of which ſee Hale's Succef. 
57. and tit, Warranty. But though a 
man cannot transfer a right that has no 
being, as he cannot releaſe to the bail be- 
| fore judgment, or to the conuſor of a 
| ſtat. all his right in the land before exe- 
cution ; yet when that which was eſteem- 
ed a poffibility. takes the being of a right, 
as the remainder of a term of five hun- 
dred years, it may be releaſed, becauſe 
the notion of the poſſibility has vaniſhed 
by the certain eſtabliſhment of the term, 
to Co. Lampert's caſe, 47, 48. 
Lit. ſect. 447; A man cannot releaſe but to the tehant 
4 of the freehold ; for the preſumptive right 
is in the freeholder (though he comes in 
by diſſeiſin) during his poffeſſion; and the 
leſſee for years takes and retains the 
ſeſſion but as his bailiff; and ſince the 
action and entry is only on the freeholder, 
he only is capable of a releaſe, and the 
leſſee for 4rd is a ftranger. But if a 
man has a freehold in law I may releaſe ; 
fot then the law caſts the poſſeffion upon 
upon him, and he has t Pfeſumptre 


. Vite pal. jet. 50. 
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Releaſes are fourfold, either enuring by Lit. ſe. 449, 
way of -mittre le droit, extinguiſhment, #5% 1 3. 
enlargement of eſtate, and mittre le gftate. 
Firſt, by way of mittre le droit, and this 
either to the diſſeiſor himſelf, or to the 
feoffee coming in by title, or to the heir 
of the diſſeiſor. Where a man releaſes to 
the diſſeiſor himſelf, it alters the right; 
but where to the feoffee, it does not alter 
his title; for the diſſeiſor coming in by 
wrong, the poſſeſſion is only in him, and 
there is no notorious title, but only the 
bare poſſeſſion; and therefore a releaſe 
makes good that poſſeſſion, by making of 
it rightful. But the feoffee comes in by 
title, and therefore the releaſe cannot alter 
the title ; for the feoffment being a noto- 
rious act, muſt be defeated by an act of 
equal notoriety, before any alteration can 
be made in ſuch title. Therefore if there 
be two diſſeiſors, and the diſſeiſee releaſe 
to one of them, he ſhall hold out his 
companion, becauſe the diſſeiſor comes in 
by no lawful or eſtabliſhed act of noto- 
riety, which ought to be defeated before 
che mapper of poſſeſſing can be altered; 

and therefore though he poſſeſſed as a 
joint tenant before the releaſe, yet after 
the releaſe he ſhall ouſt bis companion, 
becauſe he was poſſeſſed of the whole be- 
fore by wrong, and no being poſſeſſed 

| E 
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by right, it follows that the poſſefiion of 


the other wrong doer is no pofſeſſion at 
all, But if a diſſeiſor had infeofted two, 
the relcaſe of the difſciſee to one ſhould 
enure to both, becauſe coming in by the 
legal notoriety of a feoffment, that muſt 
be defcated by an act of equal notoriety, 
before the title can be altered, becauſe the 
feoffment muſt ſtand good, as an act that 
gives warning to all perſons in whom the 
freehold ſubſiſts, till by ſome act of equal 
ſolemnity it appears that the freehold is in 
another, 

Now ſince the freehold is not defeated 
in this caſe, the feoffment continues, and 
the releaſe enures to them both. Another 
reaſon given by the Lord Coke is, that 
they may bave opportunity to take advan- 
tage of their warranty, which will happen 
if they be defeated by action or entry; 
for then if the diffeiſor refuſes to give a 
plea in warrantia cbartæ, they ſhall re- 
cover in retompence, which conld not be 
7 5 if the feoffment were defeated 

y the ſecret operation of the releaſe: 

the ſame rule of reafon, where a diffeiſor 
makes à leaſe for life, the remainder in 
fee, and the diſſeiſee releaſes to the tenant 
for life, or to the remainder- man, this 
Enures to them both, becauſe coming in 
by feudal epnyeyance, It cannot be altered; 

| "2 unleſs 
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f WI unleſs it were defeated by an act of * 
t notoriety, 
„ If a diſſciſor makes a leaſe for life, nd 
d the diſſeilee releaſes to tenant for life, this 
e ſhall enure to him in reverſion, becauſe 
t the releaſe cannot alter the eſtate that 
i paſſ-d by the feudal feoffment, without 
e ſome act of notoriety by which that feoff- 
t ment is deſtroyed; ſo if there be two 
© diſſciſors, and they make a leaſe for life, 
1 and the diſſeiſce releaſes to tenant for 
1 life, this ſhall enure to them all, becauſe 
the releaſe cannot alter the feudal 1 
ng 

If there bs tenant for life, the remain Co. Lit. 276; 
der in ſee and. tenant. for-life-is diſſeiſed 
by two, and he releaſes to one of them, 
he ſhall not hold out his companion; for 
if he had a rightful eſtate for life by the 
releaſe, then the remainder would be re- 
veſted : but the remainder cannot reveſ 
without ſome act of notoriety; for where 
there is a notorious: poſſeſſion by wrong; 
that may receive a releaſe of the right; 
without any act of; notoriety, becauſe = 
poſſeſſion is in itſelf a notoriety, but the 
sſtate cannot alter without ſome act of 
notoriety, ſo that men may know in 
whom the fee is lodged; and therefore 
one of the diſſeiſors doth not take an 
aw 1 life, and reveſt the temain rs 

' or 
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for be to whom the releaſe is made hath 


a longer eſtate than the releaſor; and ſo 


mould he be - tenant for life, the releaſe 
would enure by way of grant. of his 
eſtate, 80 if the remainder-man had re- 
teaſed to one of the diſſeiſors, be ſhould 
not hold, out his companion; for if the 
raleaſee might hold out his com 


panion, 
| the eſtate for life gained by wrong would 


be left in both, during the life of tenant 
for life, ſince the remainder-man could 
not by bis entry overthrow it during the 
continuance. of ** eſtate for life; and 
whatever right is acquired during the 


e econtinuance of the unlawful poſſeſſion, is 


acquired to them both: for if one were 
to acquire the whole right in remainder, 
there would be no notoriety of the be- 
ginning or determination of the eſtate. far 
life in the other diſſeiſor. But if tenant 
for life; and he in remainder, join in a 
releaſe to one diſſeiſor, he ſhall hold gut 
his companion, becauſe when the poſſeſ- 
fon is notoriouſly in them both, each of 
them are capable of a releaſe; and when 
dne has obtained a releaſe, it makes bis 
— rightful ; and his holding out 

tion makes it immediately no- 
torious, — eſtate is in — 
Nay, if che diſſeiſors make à leaſe for 
years, and the diſſciſee celcaſes to _— 
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them, this ſhall enure to them both, be- 
cauſe he cannot make it notorious that 
the eſtate is in him alone, becauſe he can- . 
not hold out his companion during the 
continuance of the leaſe for years. So if 
two joint-tenants are diſſeiſed by two, 
and one releaſes to one of them, he ſhall 
not hold out his companion, becauſe he 
cannot hold him out of the whole, be- 
cauſe he has not the whole right; and 
ſo there can be no act of notoriety, 
whereby the eſtate may appear to be in 
one diſſeiſor. 

If the king's tenant for life be diſſeiled Co. Lit. 275. 
by two, and releaſes to one of them, this 75. 
enures to both, becauſe he can only be 
diſſeiſed of an eſtate for life, ſince the re- 
verſion in the king cannot be deveſted. 
If there be. tenant for life, remainder for 
life, remainder in fee, and he in remain- 
der for life diſſeiſes the firſt tenant for 
— and the firſt tenant for life dies, the 

iſſeiſin is merged; for ſince it 

the notoriety of the feudal — op that 
he is in his remainder for life, it "mold 
follow that he cannot be to himſelf a diſ- 
kifor of ſuch remainder; and if he can- 
not deveſt the remainder, the diſſeiſin muſt 
— the poſſeflion of the 2 
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60 Of releaſes. 
Co. Lit. 26. Littleton alſo ſays in theſe ſections, that 
if there be tenant for life, the remainder 
in fee, and they are diſſeiſed, the tenant 
for life cannot releaſe to bim in remains 
der, becauſe the naked right cannot be 
transferred. Having conſidered how this 
releaſe ſhall operate, as to the diſſeiſor 
himſelf and his feoffee, the third thing to 
be confidered is, how it ſhall operath as 
to the heir of. the diſſciſor. 
The diſſeiſor has the bare poſſeſſion, 
and the feoffee has the bare-poſſeſſion, but 
he hath it by title, and therefore the re- 
lleaſe to them ſerves inſtead of the delivery 
ol the poſſeſſion by feoftment ; but ſuch 
releaſe paſſes the right of poſſeſſion as well 
as the right of propriety; but the heir of 
the diſſeiſor has the right of paſſeſſion in 
him; therefore the releaſe of the difleiſee I ; 
only paſſes the right of propriety, If MW, 
therefore the heir of the diſſeiſor be diſ- t 
ſeiſed, and the diſſeiſee releaſes to ſuch z: 
diflciſor, and after the heir recovers againſt I d 
ſuch diſſeiſor, the right of propriety goes f 
along with it, becauſe when the heir re- 0 
covers, he defeats the poſſeſſion of the diſ- Fl ,. 
ſeiſor, as if it had never been, and then f 
ean he never recover in any action; for in Ib 
the writ of right, he muſt; lay the poſſeſ- I ii 
fion in himſelf, or ſome of his anceſtors; f. 
and this he cannot do in this caſe; for 
2 here 
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ere never was any poſſeſſion in him, but 


bat was totally defeated and deſtroyed; 


and he cannot recover by the old poſſeſ- 
ſion of the diſſeiſee; for that was turned 
into a naked right, which could not be 
transferred but to a real and true poſſeſ- 
ſion; and here being no poſſeſſion but 
ſuch as ſtands defeated, it is the convey- 
ance of a naked right, which cannot be; 
and were it allowed, would be a particu- 
lar cauſe of maintenance in theſe caſes. 
But if donee in tail diſcontinue in fee, 
the reverſion in the donor is turned into a 
right: now, if the donor releaſes to the 
diſcontinuee, and the tenant in tail dies, 
and the iſſue in tail recover againſt the 
diſcontinuee, yet he leaves the reverſion 
in the diſcontinuee of neceſſity; for the 
iſſue in tail can recover but an eſtate- 
tail; and as the donor might have granted 
the reverſion while the tenant in tail was 
in poſſeſſion, ſo he may releaſe it to the 


diſcontinuee, who has the right of poſ- 


ſeſſion. But diſſeiſee enters upon the heir 
of diſſeiſor, and infeoffs A. and the heir 
recovers againſt A. he hath gained the 
right of propriety ; for A. cannot recover 
back againſt him, cauſa qua ſupra. But 
if the diſſeiſee diſſeiſe the heir of the diſ- 
ſeiſor, this doth not get the right of poſ- 
ä ſeſſion; 


61 
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difſellor be diſſeiſed, 


though 
be defeated, yet he may recover the Tight 


been, und therefore the diſſeiſce may re- 
cover by virtue of his ancient ſeifin, * ö 
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ſeſſion; but if the heir recovers the right 
of poſſeſſion, it leaves the right of pro- 
in him as before; for there is no 
reaſon, in this caſe, the right of propriety 
ſhould be carried along with it: for fince} 
the right remains in him unmoved, and 
not [transferred over to any perſon, he can 
recover by virtue of the old ſeiſin, thai 
was lawfully in him, though this new 
— 3 ſſeſſion be defeated and de- 
ſtroyed. Therefore alſo if the heir of if « 
and the ſecond dil-W 1 
ſeiſor infeoffs the heir apparent of the dil-W 1 
ſeiſee at full age, and the diſſeiſee dies! 

a 

/ 


and then the heir of the diſſeiſor reco- 
vers againſt the heir of the diſſeiſee, yet 
the right of propriety continues, becauk 


the new and wrongful pofleſſion 


of by force of the ancient right- 
ful ſeiſin that was in his anceſtor. 

If the heir of the diſſeiſor be diſſeiſed- 
and the difleifee releaſes to the diſſeiſor $ 
upon condition, and the condition be bro- 
— chis reveſts the naked in the 
diflcifee, becauſe when the condition i 
broken, the releaſe is as if it had nevet 


Df releaſes, 

If diſſeiſee diſſeiſe the heir of the diſs 
ſeiſor, and make a feoffment in fee, on 
condition, if the heir enter before the 
condition broken, the right of the diſſei- 
ſee is gone for ever; for when the feudal 
eſtate that paſſed by the feoffment is de- 
feated, the condition thereunto annexed is 
deſtroyed, and is incapable of being per- 
formed or broken, and the right can ne- 
yer 'reveſt in the diſſeiſee, but upon breach 
of the condition, which 19 now become 
impoffible; therefore the right can never 
reveſt in him at all, and therefore he can 
never recover by virtue of his old ſeiſin, 
and the feoffee cannot recover, cauſa qun 
ſupra, But if the condition had beeh 
broken, and the difleiſee had entered, the 
old right had been reveſted; and if the 


heir had entered upon him, he might Co. Lit. 266. 


have "recovered by virtue of his ancient 
ſeiſin. 


Secondly, Of releaſes that enure 5 
way of extingulchment. ; 


If a man be diſſeiſed, yet he remalns Lit. ſect. 454 
tenant in right to the lord; but the dif- | 22 
ſeiſor is the apparent tenant in poſſeſſion; La 1d. Ra 


— the lord may, if he pleaſes, Rill-avow 515, 725 


n his rightful tenant ; for before the 5** 7 


tute of Die emptores, the lofd was hot 
obliged 
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obliged to change the body of his tenant, 
Stamf. Prœreg. 28. and now he is not 
obliged to change his tenant, but in caſe 
of lawful feoffments, and tender of ar- 
rears, and not in the caſe of a diſſeiſin. 
Therefore if a man be diſſeiſed, and the 
diſſeiſee puts on his beaſts upon the land, 
and the lord takes them for rent arrear, 
the diſſciſee ſhall compel him to avow 
upon him; and if the lord avows upon 
the diſſeiſor as his tenant, the diſſeiſee 
ſhall reply, and ſhew the eſpecial matter, 
how he was tenant and was diſſeiſed, and 
ſhall abate the lord's avowry, becauſe the 
Feudal contract has ſtill a continuance be- 
tween the lord and tenant, and the wrong- 
ful act of the diſſeiſor hall not deſtroy 
it; but if the tenant be diſſeiſed, and the 
lord accept rent from the diſſeiſor, and 
then the lord diſtrains his beaſts for rent 
in arrear, he may compel the lord to 
avow upon him, becauſe he may plead 
that any ſtranger infeoffed him, and that 
the lord accepted rent; and the lord can- 
not, contrary to his own acceptance, tra- 
verſe the title that he has admitted by 
ſuch acceptance. But what if after ſuch 
acceptance the diſſeiſee ſhould put in his 
beaſts, and the lord ſhould diſtrain them, 
Can the diſſeiſee compel him to avow 
_ him? Cole is of opinion that he 


} cannot, 
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cannot, becauſe it is the tenant's own 
laches he let the diſſeiſor continue till rent 
was thus due and accepted ; but the opi- 
nion of the 48 Ed. 3. g. ſeems to be con- 
trary, and that he muſt avow upon the 
diſſeiſee, becauſe when the tenant pleads 
the diſſeiſin, to compel the lord to avow 
upon him, it is ſtrange that the lord, by 
his own act of acceptance, ſhould main- 
tain his avowry, and deſtroy the feudal 
contract. Quære, and ſee the book of 
Ed. 3. For after acceptance, whoſeſoever 
beaſts he take, by the book he ſeems to 
be obliged to avow upon them to main- 
tain his diſtreſs, Co. Lit. 268, 20 H. 6. 
41 Ed. 3. 2 4. 2 Ed. 4. 6. but very plain 
it is, that before acceptance he ſhall be 
compelled to avow upon the diſſeiſee, if 
he puts in his beaſts, and the diſſeiſor 
cannot compel him to avow upon him, 
though he takes his beaſts on the pre- 
miſſes. So in the caſe of wardſhip or 
eſcheat. He may take either heir or ei- 
ther title before acceptance, þ after ac- 


ceptance he cannot enter for he eſcheat 
of the diſſeiſee's right, becauſe he has ta- 
ken another tenant. It is alſo plain, that 
if the diſſeiſor dies ſeiſed, the heir of the 
diſſeiſor comes in by title, and then the 
diſſeiſee cannot compel: him to avow upon 

* him; 


Ok releaſes. 
him; for he has loſt the right of poſſeſ- 


ion, and the diſſeiſee cannot put his beaſts 


-upon the ground, and therefore cannot 
compel the lord to avow upon him; and 
therefore the lord muſt take the heir who 
bas ſuch right of poſſeſſion, to be his 
rightful tenant; but becauſe the diſſeiſee 
may enter and occupy the land before the 
deſcent caſt, therefore the lord may re- 


' leaſe to him, and diſcharge the contract, 


Co. Lit. 269. 


which is to his benefit, and is ſtill ſo far 
ſubſiſting, that he may take advantage of 
it. Sb where donee in tail releaſes to the 
diſſeiſor all his right, yet if he in the re- 
verſion releaſes to him afterwards, it ſhall 
extinguiſh the rent. So where tenant in 
tail makes a feoffment in fee, though 'the 
tail be diſcontinued, becauſe the ſtatute 
that forbids alienation continues the rela- 
tion of lord and tenant, notwithſtanding 
the alienation, But if there be lord and 
very tenant, and the tenant makes a feoff- 
ment in fee, and afterwards the lord re- 
leaſes, this releaſe extinguiſhes nothing; 
for the feudal relation is not fubſifting 
after alienation, and the feoffor only of 
neceſſity becomes tenant in the avowry 
till the lord procures his arrears. If there 
be tenant for life, remainder in fee, and 
they are diſſciſed, and the remainder-man 

2 "a releaſes 
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releaſes to tenant for life, this releaſe 


paſſes no right, as is ſaid, becauſe the 
remainder-man is out of poſſeſſion, and 
fuch a right cannot be transfered, but it 
ſerves to extinguiſh the right; for he may 
extinguiſh the benefit that accrues to him 


by the feudal contract. Co. 1 Rep. It is 


here to be noted, that before the ſtatute 


of Qura emptores, if a man had aliened, 
the feud was forfeited, but afterwards that 
was C nded for fines; but the lord 
could then only demand a certain compo- 


fition ; and becauſe the tenant had ſworn 


fealty, he could not withdraw himſelf 
out of the fendal ſervice during life, but 
after the death of the feoffor, the lord 
was enforced to take the feoffee for his te- 
nant; for the lord could not introduce 
the heir into the feud, contrary to the 
alienation of the anceſtor, And after the 
ſtatute of Nu ores, the lord could 
avow upon the feoffor till the arrears were 
tendered ; but both before and after the 
ſtatute, by acceptance of the feoffee, he 
became his tenant; for it is a plain con- 
fent' to the alienation, So in Terms; if 
a termor aſſigns, and the landlord accepts 
rent from the aſſignee, he can have no 


is a ſetvice, which being taken from the 
F 2 aſſignee, 


ation from the termor; becauſe the rent 


Of releaſes. 
aſſignee, eſtabliſhes him in the term, and 


he cannot demand the ſervice but from 


the tenant of the land ; but where there 
is no ſuch acceptance, if the termor aſ- 
figns in his life-time, or the executor af- 
ter his deceaſe, yet an action of debt lies 
for the rent againſt the executor ; for a 
term for years being the ſmalleft eſtate, 
is preſumed to continue in perſon, and 
the contract is ſuppoſed to be performed 
by that perſon, unleſs he accept another 


tenant; and that perſon has a continuance 


to perform all contracts as long as there 
is an executor that repreſents him, and 
has aſſets to perform his contracts. 5 Co. 
24. 1 Sid. 266. But a man may have 
an action of covenant on the covenants 
in the leaſe, after the acceptance of the 
aſſignee for his tenant; becauſe though 
the acceptance diſcharges the tenant from 
the action of debt, becauſe it diſcharges 
the ſervice by accepting another, yet with- 
out legal words and a ſolemn contract in 
writing, the covenant cannot be diſchar- 
ged ; for Solvetur eo ligamine quo ligatum 
eſt. Cro. Jac. 309, 522. Cro, Car. 188. 
405, 6, 7, 8, 9, 470. „ et: 


Thirdly, 
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Thirdly, Of releaſes that enure by way 
of enlargement of the eſtate. 


And here it is to be known that all 
feudal eſtates paſſed, as is ſaid, by feoff- 
ment, where the contract was ſolemnly 
made coram paribus with the utmoſt no- 
toriety, that all perſons that had right 
might have the utmoſt notice againſt 
whom to bring their actions: but when 
the feud came to be inheritable, then it 
was neceſſary that there ſhould be con- 
veyances to pals the eſtate, where the feu- 
dary had parted with the poſſeſſion for a 
limited time; as alſo for the lord to paſs 
the ſervices of his feudal tenants. Now 
this could not be by feoffment, becauſe 
ſuch perſons had not the poſſeſſion to 
transfer. Conſequently it was neceſſary 
that they ſhould paſs by grant, where the 
parties had the utmoſt notoriety that the 
matter was capable of, which anciently 
made a notoriety three ways, Firſt, by 
attornment or conſent of the tenant, which 
was required, leſt the lord that had often 
deadly feuds with his neighbouring clans, 
ſhould compound the matter by the alie- 
nations of ſome of the feudaries, who 
might be forced into the fealty of another 
lord, with whom they had anciently con- 

53 tended. 
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tended. Secondly, the notoriety was made 
by the payment of ſervices, which being 
anciently corporeal, it was eaſily ſeen who 
was the feudal lord, becauſe the military 
tenants attended the lord in perſon in the 
wars, and the ſocage tenants plowed and 
| manured the lord's grounds, ſo that when 
granted it was eaſily ſeen where the ſer- 
vice was paid, Thirdly, a notorious poſ- 
ſeſſion ; the eſtate of which may be en- 
larged, Fourthly, by fines for alienation, 
which gave notoriety to ſuch contracts, 
which grew obſolete by alienations to hold 
part of the feud; and afterwards by the 
ſtatute of quia emptores, that gave power 
at all times to alien, holding of the ſupe- 
rior lord; but the former cauſes of noto- 
riety ſtill continue. Now a releaſe to the 
particular tenant from: the lord from whom 
he holds, is equal to a grant and attorn- 
ment, for the ſervices go over to the ſu- 
perior Jord, and there needs. no attorn- 
ment; for the tenant's accepting the grant 
is an attornment, and acceptance and-con- 
ſent is. preſumed to a grant made to him- 

ſelf, unleſs the contrary appears. 
If A. makes a leaſe for life, and leſſee 
for life makes a leaſe for years, A. releaſes 
to the leſſee for years, — his heirs, this 
is void, becauſe here is not the conſent of 
the tenant for life, who is immediate te- 
nant 
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nant to the reverſioner, and ought to at- 
torn, and therefore this eſtate ought to 
paſs by grant and attornment: ſo it is if 
a man leaſes for twenty years, and the 
leſſee aſſigns for ten years; but if a man 
makes a leaſe for years, the remainder for 
life, and afterwards releaſes to the tenant 
for years, this is good, becauſe the tenant 
for years holds of the reverſioner, and 
pays him the ſervices, and ought to at- 
torn to his grants, and not he in the re- 
mainder for life; and therefore where te- 
nant for years accepts a releaſe. of the 
reverſion, it muſt in conſequence be good; 
but in that caſe a releaſe to him in the 


remainder for life is good, becauſe the leſ- 


ſee, in the original infeudation, took the 
eſtate for years, ſubje& to ſuch remainder 
for life, and therefore there needs no con- 


ſent from the leſſee for years, to enlarge 


the eſtate into a fee. But a man mutt; 
not only have an immediate relation, but 
he muſt have the notorious poſſeſſion of 
the eſtate, as tenant for life has by the 
feudal contract; for if he hath not the 
poſſeſſion, bat has afſigned it over to ano- 
ther, there can be no ſuch notorious poſ- 
ſeſſion upon which a releaſe ſhould enure; 
for it would deſtroy the ſolemnity of con- 
tracting, if the releaſe ſhould the 
eſtate, and charge the tenant, when the 

| F 4 party 
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party was not really in poſſeſſion. Thus 
tenant by the curteſy is tenant to the heir 
by the law, which he cannot alter by his 
own act; ſo he remains tenant to the ac- 
tion of waſte, and to attorn to the grants 
of the reverſioner, notwithſtanding aſſign- 
ments; becauſe the eſtate is meerly cre- 
ated by the law; yet he is not capable of 
a releaſe, becauſe he has no notorious 
poſſeſſion in paris, which may be enlarged 
into a fee. So if an infant makes a leaſe 
for life, and the leſſee aſligns it over to 
another, with warranty, the infant at full 
age brings a dum fuit infra ætatem againſt 
the aſſignee, and he vouches the aſſignor, 
who enters into the warranty; the de- 
mandant cannot releaſe in fee ſo as to en- 
large the eſtate, becauſe the vouchee has 
no poſſeſſion. | 

VNV. B. As in feoffments there was re- 
quired the word herrs, to diſtinguiſh the 
feud from ſuch as were not hereditary ; 
ſo it muſt be inſerted in releaſes that only 
come in place of the feoffment, in caſes 
where the poſſeſſion was transferred before. 


Fourthly, Of releafes that enute by 
way of mittre le eſtate. | 


When two ſeveral perſons come in by 
the ſame feudal contract, one of them 


ed 
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ſuch feudal contract by a releaſe, becauſe 
no notoriety is needful, ſince there was a 
ſufficient notoriety in the prior feudal con- 
tract; and ſuch a releaſe is called a releaſe 
by way of mittre le eſtate. Thus two 
coparceners come in, as it is ſaid, to one 
intire feud, and deſcending from their fa- 
ther; and therefore they may releaſe pri- 
vately to each other, without any noto- 
riety by feoffment ; becauſe they take by 
reaſon of the former contract, and deſcent 
to them, which eſtabliſhes them in the 
poſſeſſion, without a notoriety, But fince 
the coparceners do alſo tranſmit diſtinct 
eſtates to their children, they may paſs 
ſuch eſtates by feoffment ; for they have, 
in reſpect of the deſcending line, diſtin 
eſtates, which they may paſs by a diſtinct 
feoffment; but joint-tenants can only paſs 
the eſtate by releaſe, and not by feoff- 
ment, properly ſpeaking ; for they are in 
by the firſt feudal contract; and therefore 
a ſecond feoffment cannot give any other 
farther title or notoriety, becaufe every 
perſon ſhall be ſuppoſed to be in by the 


elder and moſt worthy title, which is the 


prior feoffment; therefore the ſecond feoff- 
ment is impertinent. Nor is this any in- 
ury to a ſtranger's præcipe, for he may 


ding it againſt them all, according to the 


prior 


may diſcharge to the other the benefit of 
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prior feudal contract; and if any of them 
diſclaim, the reſt muſt defend for the 
whole, or loſe their intereſt, But if there 
Booth. 33. be two tenants in common, they cannot 
releaſe to each other, but they muſt paſt 
their eſtate by feoffment; becauſe this 
eſtate being eſtabliſhed by different noto- 
rieties, each having paſſed by diſtinct li- 
veries, they muſt paſs to each other by a 
diſtinguiſhing livery, or elſe it cannot be 
known in whom ſuch parts are, which 
formerly had paſſed by a diſtin livery, 
Co.Lit.273.b. N. B. That releaſes that enure by way 
200. b. 169. of mittre le eſtate, need not have the word 
heirs, becauſe the parties are not in by ſuch 
releaſe, but by the former feudal contract, 
which paſſed an inheritance, and the re- 
leaſe only diſcharges the pretenſions of one 
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Onfirmation is the approbation or aſ- Lit. ſeR. 515; 
ſent to an eſtate already created, _— 25 
which, as far as is in the confirmer's ? 
power, makes it good and valid: ſo that 
the confirmation doth not regularly create 
an eſtate; but yet ſuch words may be 
mingled in the confirmation, as may cre- 
ate and enlarge an eſtate ; but that is by 
the force of ſuch words that are foreign 
to the buſineſs of confirmation, and by 
their own force and power tend to create 
the eſtate. | 
A releaſe paſſes away the right from the Sed. 516, 
releaſor, and by that means may conſe- 57. 
quentially ſtrengthen the eſtate; but a con- 
firmation primarily ſtrengthens the eſtate, 
and conſequently ſo far as the eſtate conti- 
nues, makes it good againſt the confirmer. 
If my tenant for life makes a leaſe for 
years, I cannot releaſe to the leſſee for 
years, becauſe there would want the attorn- 
ment of tenant for life, and therefore the 
right muſt paſs, as is ſaid, by grant and 
attornment, and not by releaſe; but I may 
confirm the eſtate of tenant for. years, for 
there wants nothing but my aſſent to cor- 
roborate the eſtate already in being. 


, I cannot 
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Sect. 518. I cannot releaſe to the termor of the 
diſſeiſor, becauſe he is a perfect ſtranger to 
the frechold ; fo that the releaſe is to one 
that has no right or poſſeſſion of his own, 
and therefore jt is to him a releaſc of. 
naked right; but I may confirm that eſtate 
which is already in being in him. 
Sed. 519, If a man confirm the diſſeiſor's eſtate for 
$20. an hour, this paſſes the fee, even without 
the word heirs, becauſe the difſeiior has 
the fee; and when that eſtate is afſent«dMt 
to, the difſeiſee can never afterwards dey 
ftroy it. So if he confirm the term of the ü 
leflee of the diſſeiſor for ſome part of the d 
years, he cannot defeat it during the whole o 
| term, becauſe the term is confirmed; and 
the laſt words being derogatory from hit 
| | own grant, muſt be rejected; but if be fc 
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confirms the land to the termor, for part Mit 
of the term and no longer, this is good, Nei 
1 becauſe the party that had right, did not Mar 
i totally aſſent by expreſs words, as he did War 
I in the two former caſes; for if he did, no hc 
fl. derogatory clauſes from ſuch aſſent could Me; 
(1! be admitted; but his aſſent was originally fir 
| but partial, and not to the whole eſtate, 
and therefore it cannot, contrary to the 

[| expreſs words, be carried any farther, 
* If a man releaſes to tenant for life al 
his right, this enures to him in the te- 
mainder, becauſe he parts with his _ 
| al 


Of confirmation, 
and he that has but an eſtate for life by 


the feudal conveyance, cannot have the 


firms the eſtate for life, it is an approba- 


therefore the aſſent being no farther than 
to the eſtate for life, it cannot be carried 
for to ſtrengthen the remainder ; but if he 
out WM had confirmed the remainder, that had 
ha {MW confirmed the eſtate for life by implica- 
ted on; becauſe the remainder cannot be 
de- without a particular eſtate to ſupport it, 
the therefore the confirmation of the remain- 
the der muſt imply an aſſent to all means ne- 
1k MM ceſſary to ſupport it. 


whole fee, as is ſaid. But if a man con- 


tion and aſſent to that eſtate only, and 


I 


and If a man confirm the * to one of Sect. 522. 


his che diſſeiſors, he only has the eſtate as he 
be formerly had it, which was jointly with 


part the other diſſeiſor; hut if he confirms the 


20d, Neſtate of one diſſeiſor in the lands, to have 
not Hand to- hold the lands, or his right to him 
and to his heirs, then ſuch diſſeiſor ſhall 
hold out his companion; for ſuch Ha- 
bendum explains the manner of his con- 
firmation, viz. that he ſhould not hold 
the eſtate meerly as it is, but in a manner 
more beneficial for him , that is, that he 
ſhould hold the poſſeſſion that he has per 
my & per tout to him only; for the ha- 
te- Nendum explains the aſſent, viz, that he 
zole; Mhould hold the poſſeſſion ſole ; fo that 
and 3 the 
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Se. 523. 
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to ſuch poſſeſſion, and thetefore may hold 


heirs; and taking the grant ſtrongeſt again 


Ok confirmation. 
the poſſeſſion in the whole being con 
firmed to him only, he has the total right 


out his companion, 
If one joint-tenant confirms the land to 
the other, this makes no alteration, for 
he confirms the eſtate in the ſame mannes 
as it is; but if it be to have and to hold 
ſuch lands to ſuch joint-tenant only, he 
has a ſole eſtate ; for then he expreſſes 1 
deſign of confirming the poſſeſſion to him 
alone; ſo that the confirmation goes to the 
poſſeſſion itſelf, by the explanatory word 
in the habendum, and not to the mannet 
of poſſeſſing; and the words of the . 
bendum make the confirmation enure as ai 
new grant of ſuch his moiety. | 
Where a man has an eſtate but for life, 
and he in the reverſion confirms the eſtate 
to him and his heirs, the confirmation 3 
to the heirs is void, becauſe the eſtate vi 
only confirmed, and nothing new is granted 
by ſuch confirmation, and the eſtate can 
continue but for life only; but if it hadi! 
been to have and to hold the land to bim W's! 
and his heirs, that had amounted to a grant h. 
of the fee; for then there appears to be 1 
farther intent than meerly to confirm the 
eſtate, vis, to enlarge it to him and I 


the grantor, it muſt paſs away the fee 
fimple. 


E 
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.So where I let lands for life or years to Sed. 525, 6. 
WM; feme ſole, who after marries, and I con- 
ola rm the term to the huſband and wife for 
heir lives, this amounts to a new grant 
f the term for the life of the huſband ; 
for or I not only confirm the old term, but 
neW&rcX a new one, ſince the words import 
zo nore than a confirmation of the old term; 
bel or in that the huſband has nothing in his 
s on right. | 
If my diſſeiſor, or my tenant for life, Sec. 525,8, 9. 
barge the land with a rent- charge in fee, 53% 
nd I confirm it, I ſhall for ever afterwards 
old it charged, becauſe I have aſſented to 
Je eſtate, which has a being from ſuch 
liſſeiſor or tenant for life; and therefore I 
nnot afterwards deſtroy it, 


life. If I only uſe the words dedi & conceffi, Ses. 531. 2.3. 


ſtate hat is as ſtrong as the word confirmavi; = — 
n Aer it amounts to a grant of the right to 

te Ihe perſon in poſſeſſion; and if he has my 
ntedlght, I can never after impeach his eſtate. 

ea Here the heir of the diſſeiſor grants the Set. 534. 
had Wight of poſſeſſion, and the diſſeiſee the 
im light of propriety ; for every one grants 
hat he lawtully may. | 

The lord by confirming the eſtate doth Sec 5 35, 6,7. 

ot paſs his right to the ſeigniory, becauſe 

ze confirmation or aſſent to that eſtate 

annot be interpreted to paſs that other 

iſtinct right which is in him, fince the 

aſſent 


Of confirmatiott: 


aſſent to one eſtate is no reaſon to conclude 
that he has parted with the other; but i 
he had releaſed all his right, he had ex. 
tinguiſhed his ſcigniory, becauſe by ſuch 
remitting his right, he could not have de. 
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manded any thing. 
Seft. 538,9, The lord may abridge the ſervices of hi 
540 tenant by his confirmation, but he canno 


enlarge them or create new ſervices; fo 
when he has confirmed the eſtate by leſſe 
ſervices, he has granted to the tenant the 
ſervices that are over and above what w 
ſpecified in the confirmation ; becauſe con 
firming the eſtate to hold byleſſer ſer vice 
is, by implication, a grant or' releaſe of the 
reſt ; for he could not hold by leſſer fer 
vices, unleſs the reſt were releaſed; but i 
he confirms to hold by greater or new ſer 
vices, this is void, becauſe this doth nc 
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amount to a new grant from the lord. 
Sect. 5 41, 2, 3. If I confirm a villain to another the 
bas him in poſſeſſion, this paſſeth nothing, 
becauſe this is an incorporeal right, hid, 


cannot be deveſted out of me, and th 
meer confirmation, where a man has n 
right, is really nothing; for that which 
not, cannot be meerly confirmed ; but | 
there be the words dedi & conceſſi, it go 
farther than meerly to ſtrengthen the eſtat 
in the lands, for it paſſeth the right to tb 


rent. 
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the tenant to the grant of the ſeig- 

niory, or the reverſion, putting him into 
the poſſeſſion of the ſervices due from ſuch 
tenant. The reaſon is three-fold. Firſt, 
From the ancient feudal law. When the 
ſeigniories ſubſiſted in their ancient clans, 


they uſed to be continually contending 


with each other; and it was frequent in 
thoſe times to make peace upon amicable 
conceſſions to each other; but if upon 
ſuch. grants they ſhould have ſubjected any 


TTORNMENT i is the conſent of Lit. ſed. 551; 
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feudaries to the other lord, it might have 


been to the infinite prejudice of ſuch te- 
nants; for though ſuch contending lords 
might. agree, yet the grudge might conti- 
nue to the tenants; and therefore the 


licy of that old law was, that their fealty 


was not to be carried over to any other, 


without their conſent, from whom they 
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t. 27 H. g. c. 10, it is now, by a late 


ature for amendment of the law, quite aboliſhed. 
Vide Stat. 4 Ann. c. 16. J. 9. 
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might expect oppreſſion rather than pro- 
tection. 

Secondly, That the tenant might know 
to whom the rents and ſervices were due, 
and to diftinguiſh the lawful diftreſs from 
the tortious taking of his cattle ; and this 
reaſon was fo prevalent, that when the 
law gave a free alienation, in reſpe& of 
the ſuperior lord, yet the tenant's ri 
attornment continued unalterd. 

Thirdly, That by the tenant's' lawful 
payment to the 
or reverſion, he might be put 
ſeſſion of ſuch ſeigniory or reverſion; 
and that by the pay ment of ſueh rents, 
and doing of ſuch fervices, which anci- 
ently lay in going to the wars with their 
lords, and plowing theit grounds, all men 


into poſ- 


might know in whom ſuch rights were 
veſted.” And here the meſt general rule 


is, that the tenant cannot alter the grant, 
but only attorn to it; and by ſuch his at- 
tornment, can make no variation in the 
grant itſelf: for the tenant has no right 
to the reverſion, and therefore cannot 
alter the diſpoſition of it one way or the 


other; but he has a right, to the _ 


fion, r 


pleaſes into chat potion hich be Bas 
in him. 


gt of 


grantee of ſuch ſeigniory 
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If the lord grants the ſervices to one, Lit. ed. 552, 


and afterwards, by a deed of later date, 3 
grants them to another, the tenant may 
attorn to which he pleaſes ; for the ſeig- 
niory or reverſion in ſuch caſes veſts in 
the lord or reverſioner till attornment ; 
for by the deed nothing paſſes till the 


grantee is put into poſſeſſion by the at- Strange 79. 
tornment, no more than a deed of feoff- Ibid. 106. 


ment paſſes the feud before the feoffee be 
ut into poſſeſſion by livery; ſo that if 
he that has the laſt deed has the firſt poſ- 
ſeſſion, he is the feudary, becauſe by the 
notoriety of the livery coram paribus, the 
feud paſſeth. So when it is a reverſion 
or ſeigniory, which do not lie in livery, 
it muſt paſs by the notoriety of the te- 
nant's attornment: So if a man grants a 
reverſion in fee, and afterwards grants it 
to another for life, the tenant attorns to. 
the grantee for life, be ſhall never attorn 
to the tenant in fee; ſo if a man grants 
a reverſion in fee upon an eſtate for years, 
and after confirms the eſtate to the te- 
nant in, tail, he ſhall never attorn to the 
tee; becauſe after the acceptance of 
uch confirmation, he cannot put the te- 
nant in poſſeſſion according to the grant, 
becauſe. the reverſion is altered by ſuch 
his acceptance z and when he cannot put 
the grantee in poſſeſſion of the thing, as 
„ it 


84 Of. attoznment. 
it was granted, he can make no attorn- 
ment at all; for his attornment cannot 
vary or alter the original grant; and if 
the tenant could alter the grant by his at- 
tornment, no body could tell by ſuch 
grants in whom the ſeigniory or reverſion 
was lodged; and ſo the notoriety of the 
attornment, as correſpondent to ſuch 
grants, would be altogether deſtroyed, 
And it is highly probable, that as their 
liveries were anciently very notorious co- 
ram paribus, fo were their attornments 
alſo; and ſuch grants coram paribus were 
read and remembered; and it the attorn- 
ments were not to correſpond with the 
grants in all things, it would: have caufed 
infinite perplexity and quarrels to have 
adjuſted ſuch diffesences. pak 
If the reverſton_ be granted to one for 
life, the remainder to another in fee, if 
the tenant attorns not to tenant for life, 
1 he cannot attorn to the remainder-man; 
110 becauſe, if there be no particular eſtate, 
10 there can be no remainder; and there can 
| be no particular eſtate, unleſs the tenant” 
gives him poſſeſſion by his attornment. 
Co. Lit. 310. The rule that governs theſe caſes is, 
x" "254g 55% that he that owes the ſervices muſt make 
* 7 the attornment ; and therefore where the 
tenant in fee makes an eſtate for life, yet 
he remains tenant to the very lord, — 
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| muſt attorn to the grant of the ſeigniory; 


but if he makes a leaſe for life, the re- 
mainder in- fee, the tenant for life muſt 
attorn to -y grant; for this is an alie- 
nation in fee; and ſo by the ſtatute of 
Quin emptores they muſt hold of the very 
lord; for ſince the ſtatute no man can 
wi a new tenure; and a new tenure 
would be created, if the tenant for life 


were to hold of the remainder-man, and 


he were to hold over; and the words of 


the ſtatute carry it for tenant for life to 
hold of the chief lord. De cæœtero liceat 
cuilibet Pomini libero ad voluntatem ven- 
dere, ita 7 feoffatus teneat terram illam 

de capitali domino feodi illius per eadem 
feroitia & conſuetudines per que feoffator 
tenuit. Now the tenant for life is pro- 
perly the feoffee in this caſe, and there- 
fore is to hold of the lord, and by con- 
ſequence muſt attorn to the grant of the 
ſeigniory; and ſince he holds by the ſer- 
vices of the whole fee, he makes an at- 
tornment as the very tenant, and there 
needs no ſubſequent conſent of him in 
remainder, - If the tenant be diſſeiſed, yet 

ſuch difſeiſee ſhall attorn to the lord, be- 
cauſe the feudal contract continues. But 
to the grant of a rent-charge, or a rent - 


ſeck, de tenant to the land muſt attorn, 


becauſe it is only the land is liable, and | 
IN n 
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no body elſe, but as tenant of the lands; 
and therefore the land being to yield the 
rent, it is the tenant of the land only 
that is to conſent to ſuch grants, and put 
the grantee into poſſeſſion; for no man can 
put him into poſſeſſion of rent iſſuing out 
of ſuch land, but the tenant of the land 
ki itſelf. Therefare if there be very lord, 
II : and very tenant be diſſeiſed, and the lord 
| 2 3 the rent off from the other ſervices, 

| he diſſeiſee cannot attorn to this grant, 

| becauſe it becomes a rent-ſeck in the gran- 
g tee; and then none can attorn but the te- 


nant in poſſeſſion of the land, that is to 
| py. it, becauſe he muſt be put into poſ- 


flion by the tenant of the land; but if 
the lord had granted all the ſervices, the 
diſſeiſee might have put: the grantee in 
poſſeſſion by attornment; becauſe the te- 
I} pant may be compelled to do the ſervices, 
10 being ſtill tenant by the feudal contract, 

and may compel the lord to avow u 
I him; but be is not compellable to pay the 
Il 2 rent, which is turned into a rent-ſeck, 
10 but as he is tenant of the land, which 
1 he is not after the diſſeiſin. 
Wl colign.b. If a diſſeiſor makes a leaſe fot life, the 
vl Lit. ſect. 558, remainder i in fee, and the diſſeiſee releaſes 


— 
x © 


ſſl $9:599-2:3+ to the tenant for life, this ſhall epure to 
14 him in the remainder; for the releaſe, as 
| is elſewhere ſhown, cannot alter the no- 
toriety 
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toriety of the feudal feoffment ; but the 
releaſe of the feudal lord to the tenant for 
life ſhall not enure to him in the remain- 
der ; for the feudal feoffment is not pre- 


judiced, and ftands in full force, whether 


it enure one way or the other, and there- 
fore it ſhall enure to the benefit of him 
that purchaſed ſuch ſeigniory; and he 
would not have the benefit of the total 
purchaſe of the ſeigniory, if the releaſe 
were to enure to him in the remainder; 
but if there be tenant for life, the rever- 
fion in fee, if the lord grants the ſervices 
to the tenant for life, the reverſioner muſt 
attorn, becauſe he holds of the lord; but 
ſuch attornment does not alter the tenure 
of the eſtate for life, for that cannot be 
altered in ſuch attornment ; for it cannot 
be thought that a bare aſſent to the grant 

ſhould Te be interpreted to diſcharge the 


tenant out of his fealty, and to releaſe all 
manner of ſervices without any words or 


deeds whatever. But the tenure, which 
the tenant for life purchaſed, is ſuperſeded 
during the continuance of the eſtate for 
life, as to all the poſſeſſory fruits of ſuch 


tenure; for the tenant for life cannot 


hold of the teverſioner, and yet the re- 
verfloner holds of him; for he cannot ex- 


erciſe the OY of a lord over one 
G 4 to 
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to whom he owes fealty, * and therefore 
he can have no wardſhip, marriage, + or 
relief of the reverſioner; but if the rever- 
ſioner dies without heir, it ſhall eſcheat, 
Þ becauſe the tenure of the reverſioner is 


gone by his dying without heirs, and 


therefore the cauſe of the ſuſpenſion is 
taken away ; and therefore the tenant for 
life may bave the fee without prejudice to 
any one; but the tenant for life may not 


grant the ſeigniory during the ſuſpenſion, 


becauſe the ſeigniory is drowned in the 


lands, and he has not an eſtate in the 
ſeigniory diſtin from the land; ſo that 


the grantee can make no title during ſuch 
ſuſpenſion, becauſe there are no' ſervices 
due from the reverſioner during the con- 
tinuance of the eſtate for life. But if the 
very tenant in fee make a leaſe for life or 
years to the lord, yet the lord may grant 
the ſeigniory, becauſe the ſervices conti- 
nue, notwithſtanding the leaſe; for the 
tenant holds the reverſion of the lord. as 
he did before; for the taking the leaſe 
{hall be never interpreted as a deftruion 


—— — — — 


. * Crag. de jure feud, 45, 46, 47. 
* e c. 36. Neta, lib. 3. c. 77. 


+ Feud, lib, 2, tit. 24. rie oo feud. 83. 
0 


-" 
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e of the ſervices that were before due to 

r the lord, while the tenancy of the fee- 

- fimple has a continuance ; but if the lord 

* diſſeiſe the tenant, or the tenant make a a 

Is feoffment to the lord, then he cannot 

d grant the H for the lord 8 the 


has no ſeigniory diſtinct from the land Lit. fc. 565. 
itſelf. 

If a tenant gives a penny as attorn- 
ment, this will not found an aſſiſe, be- 
cauſe it is no ſeiſin of the rent, unleſs he 
gives it in the name of ſeiſin; but the 
grantee may have a writ of reſcous, be- 
cauſe the diſtreſs is lawful, being annexed 
to the ſervices that paſt by the attorn- 
ment, and therefore the reſcue is tor- 
tious, _ 

The attornment of one joint-tenant is ge. 566. 
good, for both are tenants of the whole Id. Ir. 
land, and the ſervices are due for the whole 3'** 
lind ; and fince the whole ſervices are due 
from both, either may conſent for the 
whole, and the diſtreſs grows to be noto- 
nous on the land for the whole. 


The attornment muſt be during the Sea. 567,8, 9. 
77. life of the grantor, becauſe otherwiſe the 
reverſion deſcends to the heir of the gran- 
of , tor, 


lh tenant for years holds the cſtate for years 

| of the reverfioner, and pays the ſervices 

i to him, and the tenant for life holds the 

1 freehold of the reverfioner ; fo that both 

1 5 in different reſpects hold cftates of him, 
| and his-releaſe to either, as is ſaid, is 

MM enough. But hee it may be aſk 

f feet. 56g. If there be tenant for life) re te- II 

Il mainder in fee, if he in remainder grants e 

the remainder, why tenant for life muſt 


[| tor, who has the right in him, and nevet 
\_— granted it out of him. Vide 
Sec. 570. If either the tenant for years or for life Wil 
| Videpoſt 582. in this caſe attorn, it is good, becauſe the 
. 
1 


wp yo 


= 


attorn, when be does not hold of the re- 
mainder, but of the very lord, as is ſaid® 
1 before, by force of the ſtatute of Nuia & 
Il emptores ; and the attornment muſt be Ie 
| made according to the © tenure, x the 
h Ve 


10 rules aforeſaid laid down. But 
110 | | chore he ma hrmer —— th 
"WWF | yet the attornment of the tenant for life . 
1 is tequited for two reaſons. Firſt, be- 
(hi | 2 — by the 4; 
feudal feoffment, and therefore could not I- 
paſs without the utmoſt notoriety, and I 
this was by attornment coram 


— 
= COTTON ies Ye 
3 — — 2 —— 


14 R add poſſibly fuch grants and attornments if 
|| might be anciently made in their courts; Nur 
| | | | | but however ſuch notoriety was attributed 

| to 


It; a | * : 
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to the attornment, that the feudal ſeoff- 

ment could not be altered without it. Se- 

: Ml condly, becauſe the action of waſte, and 

the the forfeiture of tenant for life, was to 

** him in remainder; and ſince he lay liable 

to ſeveral actions to the remainder- man, 

the lit is fit that he ſhould attorn to the grant, 

th being to ſome purpoſes attendant” to him; 

m. chough by the ſtatute the feudal ſeryice 
„vas to be paid to the very lord. 

on But when ſecret feoffments were al- Set. 572, 35 
te- owed before two or three perſons, with- “5. 

nts out being coram paribus, ſo were alſo ſe- 

ot cit attornments before two or three 
TT ſons, without being coram paribus ; and 
ald by the ſame reaſon, if there was tenant 
ig Wor life, and he in reverſion confirmed the 
> estate to tenant, far [= with the remain- 
the der to another in fee, this was good to 
nh veſt the remainder ; for the accepting of. 
an, cis confirmation implied an aſſent to wa t 
if emainder that was theregn limited; but 

then it was 'neceflary that it ſhould be by 
indenture, and the remainder-man ſhould 
haye one part; becauſe otherwiſe the re- 
mainder-man would be never able to ſhew 
this grant, and the a flent of tenant for 
lie; for the aſſent could nat be ſhe vn 
unleſs he had the deed to which be was 
party, and whereby his epo would 
appear to the court. | 1 


h ans Ste” Sd 
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If two joint-tenants make a leaſe for 
life, they may afterwards releaſe to each 
other without any attornment of tenant 
for life ; for fince both of them have the 
reverſion, the tenant for life is tenant to 
them both, and conſequently there is no 
need of any ſubſequent conſent to create 
a new tenancy ; and paying the rent, and 
doing the ſervices to one only, is a ſuffi- 
cient notoriety, that the whole fee is in 
one only, So if there be tenant for lite, 
the remainder for life, he in reverſion 
may releaſe to him in the remainder for 
life ; for there needs no notoriety to the 
firſt tenant for life, becauſe he already al- 
ſented to the limitation of the remainder 
in the original creation of the feud ; and 
therefore there was no danger that he 
ſhould be ſubjected to his enemy, and 
there is ſufficient notoriety to all ſtrangers 
by his holding of him in the remainder, as 
there was a ſufficient notoriety in the firſt 
caſe of the confirmation, by the tenant's 
holding over of the feudal lord. 
Lit. ſeft. 576, Theſe ſections ſtand upon the moſt evi- 
7. dent property of a feudal feoffment; fot 
ſuch Kefftnents cannot be defeated bat by 
acts of equal notoriety to the feoffment; 
ſince the feoffment paſſes the fee by a no- 
torious ceremony, it cannot be deſtroyed 
bot by an act of equal notoriety, that i, 
| by 
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by ſuch an entry as defeats the whole fee; 
therefore if a man makes a leaſe for life 
or years, and then. enters and ouſts his 
termor for years, or diſſeiſes his tenant for 
life, and then makes a feoffment; if the 
tenant for life or years re-enter, he leaves 
the fee-ſimple in the feoffee without attorn- 
ment; for the tenant for life or years by 
his re-entry cannot defeat the whole feoff- 
ment, becauſe he has. only a right to an 
ſtate for life or years; and if his act of 
entry cannot deſtroy the intire operation 
of the feoffment, then muſt ſame part of 
the eſtate that paſſed by the ceremony of 
this feudal conveyance, be left in the feof- 
fee, _ So it is if tenant for life or years, 
recovers by ejectment or aſſiſe, yet he 
raves the fee in the feoffee; for the irifire 
operation of this feudal conveyance, is not 
deſtroyed by this recovery; and if it be 
ot deſtroyed, the fee muſt reſide in him. 
Nut it will be objected, by this method a 
man may be forced to attorn to his enemy: 
Anſwer, It is better the tenant ſhould re- 
ive ſome ſmall prejudice, than the rules 


evi- 

f feo ments, upon whoſe notoriety ev 
„K in 8. eſtate de nded, ſhould be broken. 
r econdly, It is the tenant's own laches, 


hat he ſuffered himſelf to be ouſted or 
lifſeiſed ; and therefore it is to be preſu- 


But 


ed that he was a of the fee. 4 
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At action of ile ns, and the tenant (ſhould 


Foy "the gr antes of the reyerſipn mult at- 


if . 5 8. 
thetaſelyes an ir reverſio 
eftats; but bey leave 81 remaining part 


1 
But then how if they had entered * 4 
#rmis, and e Fl a him. Anfwer, It 

that then ſuc to Per 1 Ne 
jw to eh 1 6 confidered in 


be recon for it in damages. 3 
"ifs Fee bs twenty years makes a leafs 


ae ten y 8 the n leſſee no at- 

n to int of him in reyerſion, be- 

Ws he "olds of him ; bay if the boom 

ner centers upon ſuch le 

i Eoin: fee, and the. 
Gl arcs the reverfion | in 7 _= 
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a man makes a lets hr ts, — 
4 K 


rants the reverſion for lifs, in thi 
he were to grant the reverſion in 


65th, beg al ufe he immediately olds of the 
Seficner | F in fee; but if the reyer 
in fee diffeiſes the. tenant for life 


poet h 11 7 rw tenant, for life Tres 


SS l er elſates, 
reverſion in 15 ; for 
years, tm the firſt ca : 


becauſe a 


of he . in the feo 
wück of the Koss PE as is not 
defeated 
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by their entry, muſt be left in 


"if U two joint-leſſees for years or life be 
uſted or diffeiſed by the leſfor, who 
. ihe a feoffment; and one re-enters; he 
eaves the fee in the feoffee, cauſt qu fu- ̃ 


“ If leflor diffeife his tenant for life 
5 or years, and makes a feoffment, and the 
er re-enters, the rent thereon, reſeryed 


s revived, and otight to be paid to the 
coffee, becauſe when the leſſee enters, he 
_ hold the particular. eftate of ſome 
ody; and if he be in of the fime eſtate 
muſt hold of the ſame ſervices; and 
nn feoffment, he 
hold as of his reverſion. But if the 
rantee- of a rent-chatge diſſeiſes the te- 
nt of the land; and makes # feoffment 
n fee, and the teriant re- enters, this can 
eser be revived, becauſe the feoffor car 
Wot have it again, contrary to his own 
offment, and the feoffee can never have 
. ' becauſe he was only ſeiſed of the land, 
ö od not of the rent, LO, rent was ne- 


r 
Where de 5 mads or i, the re * Ie» Co. Lit. 319. 
minder in tail or for life; the remtindbr 1 


d the right heirs-df- teuant for life 
da Pang ber ie Baß the N 
inte may grant it; biberwile it is Whete 
„re is a leaſe for years, e 
tai 


FO 
Z 


eien, juſt when the genieral ſurvey” of Engl 
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tail or for life, the remainder to the: right 
heirs of tenant for years, then the tenant 
for years cannot grant it; for the rewain- 
der is veſted in the right heir as a pur- 
chaſer, The reaſon of the difference. is, 
that in the firſt caſe the tenant, for life id 
tenant to the lord, being properly feofa- 
tus within the ſtatute of Ryia emptorei 
terrarum, as is ſaid ſect. 557 And there: 
fore When a temainder is afterwards li- 
mited to the right heirs of tenagt fot 
life, ſach tenant Schall be * in the ho- 
mage of his brd, becauſe, be has ah in- 
heritance for which he ought to vow to 
venture his life, and the lord ſhall have 
the fruits: of ſuch feudal inheritance; ſot 
if the intermediate eſtate be extinct, du- 
ring the minority of the heir, the lod 
ſhall have the wardſhip and marriage d 
him, and ſhall. have the heriot of ſuch 
tenant dying ſeiſed. V uy 1 Fon itn 


— FFar $1 4 8 ' 1 1 


„ 
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=! or 10 It | 
As to the antiquity of homage, it is very tre- 
markable, that J/illiam the Firſt. (e y. calle 


the woot about the twentieth year of his 


called Book; is to have been f- 
niſhed, und nat till then, ſummoned all the great 
men and landbolders i in the kingdom to London and 
Saliſbury, to do their homage to him. Halls Hip. 
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herbert 143. And by conſequence the 
inheritance muſt be ſuppoſed to reſide in 
tenant for life; and were the conſtruction 
otherwiſe, it would apparently tend to 
the weakening the tenure and ſtate of the 
whole kingdom. Therefore ſuch inter- 
pretation ought to be made, as beſt ſup- 
rts the tenure, when the words will 
bear both ſenſes. But in the ſecond caſe, 
the tenant for years is not the feoffatus ; 
for the perſon properly that takes by the 
feoffment is the freeholder, and the te- 
nant for years is but the bailiff to the 
freeholder ; and it is the freeholder that 
1s attendant to the ſuperior lord, may be 
in his homage, and that holds of him, 
and from whom the ſervices are due. 
Therefore this remainder to the right heirs 
is not immediately veſted in the tenant 
for years, becauſe the heir is the firſt that 
can have the freehold, as feudal tenant to 
the lord; and therefore, by the words of 
the grant, he muſt be the firſt purchaſer 
of ſuch freehold ; and becauſe the tenant 
for years cannot hold of the lord, or the 
lord avow upon him, no other interpre- 

tation can be made. Co. Lit. ſect. 
Therefore if a leaſe be made to A. for 
years, with livery, the remainder to the 
right heirs of A. this is a void feoffment, 
not only becauſe the freehold would be 
H "=" 
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Stra. 969. 
Ib. 996. 
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in abeyance, and there be no perſon for 
the ſtranger's præcipe; but alſo becauſe 
there would be no perſon in the mean 
time for the lord's avowry, and to anſwer 
his ſervices; and therefore ſuch remainder 
muſt be void in the very creation of it; 
becauſe 'there is no. perſon in whom the 
freehold can veſt; and if the act of no- 
toriety doth not deliver over the poffeffion 
of the freehold, it is a nullity in the 
15 of delivering poſſeſſion, and altogether 
rtinent. So it is if ſuch eſtate were 
lickited by way of uſe executed; becauſe 
if the feoffor does not part with the uſe 
out of him, the old uſe is executed ob 
the feoffment ; for the freehold cannot be 
in abeyance till tenant for years dies, and 
it does not execute in the feoffee without 
conſideration; but it ſeems it were good 
by way of executory deviſe, if the con- 
tingency avoids a perpetuity, by happen- 
ing during a life; becauſe then there is no 


immediate transferring of the freehold, 


but it veſts in the heir to anſwer the 
ſtranget's precipe and the lord's ſervices, 
until the. contingency happens; and it 
ſeems it ſhould be a good limitation in 
the caſe of a chancery 'truſt, where the 
legal eſtate is in the feoffee. But if te- 
nant in fee makes a leafe for years, life, 
or eilt In tail, the ræemainder to his rs 
right 
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for right heirs, or executes ſuch limitation by _ 
ule way of uſe, he is in his old reverſion, | 


becauſe he never put himſelf out of the 
zer BY bomage of his ſuperior lord; for it ſhall | 
der not be conſtrued a contingent remainder 
it; in the right heirs, becauſe he has not 
the parted with any thing in the reverſion, 
10- WF but to his heirs, to whom a man cannot 
'on make a lithitation; for he muſt have the 
Ty WH fee i in him in the mean time, till the con- 
ner tingency happens, and therefore muſt re- 
ere main tenant to the lord, as he was be- 
ole WW fore.; and then it were a very hard con- 
uſe ſtruction to make this a contingent” re- 
mainder pmly to deftroy the fruits of 'the 
be feudal tenure, when the anceſtor held 2s 
nd very tenant to the lord during bis life. 
out C. Lit. 22. and Hale upon it. Cro. Fat. 
od 590. 2 Roll. Rep. 196, 216. 3 Leo. 64. 
_ Dyer 7. Poph. 3. 1 Co. 130. Moor 119, 
119, 284, 5, 720. 20. 91, 1 C. 10 
no Ces. Car. 24. Hob. 27, JO LY 5 1 
1d, 98, 121, 5: I 72 1 Roll. 
the Ar. 827, 10 1 1 700. 216. 
„Bro. Rete to ues, 7 38. Dyer 156, | 
237, 302, 235, 368. 

It is here to be Boted, that by fine the Sect. 579. 
the eſtate piſſes before attotnment, and the — ls 2735 
4 grantee by fine ſhaff haye the warckſhip, 
fe, or enter fot an efcheat or for forfeiriite, 
n before che attorntneitt in the quid juris 
ght H 2 clamat ; 
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clamat; but he cannot diſtrain or have an | 


action of waſte, writ of entry ad commu- 
nem legem in conſimili caſu, or in cafu 
proviſo, or a writ of ward, or of cuſtoms 
and ſervices, the grantee cannot have be- 
fore attornment ; but what the lord may 
ſeiſe he is intitled to before attornment, 
as the heriot, wardſhip, c. Now to 
underſtand this, we muſt go into the an- 


cient manner of conveyancing, which 


was of two ſorts ; either by fine or feoff- 
ment. 'The fine was in the lord's court, 
and by this they paſſed all feudal right 
which was in poſſeſſion; and there are 
inſtances as low as the time of H. 2. and 
Ed. 2. of fines in the court of the lord, 
Madox 15. and they were called fines, 


| becauſe a fine was paid to the lord for 


ſuch agreement, becauſe it transferred the 
feudal right held of the lord, Now in 
ſuch courts they paſſed all the right the 
tenant had in poſſeſſion; but the right of 
action could not be transferred, becauſe 
that would have encouraged maintenance; 


therefore whatever ſuch grantee could ſeiſc 


paſt by this feudal conveyance, but the 
right of diſtreſs and of action did not pals 
without attornment. The feoffment con- 


veyed the feudal poſſeſſion coram paribus, 


out of court; for it was to con- 


vey ſometimes before the court was held, 


2 and 


r 
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and then the poſſeſſion was delivered over 
coram paribus; but as there were two 
-afu | conveyances of copyhold, one in the lord's 
court, and the other to the cuſtomary te- 
be- pants; ſo in freehold, where the imme- 
diate grant was to the feoffee, and not to 


1 the lord, as in the copyhold ; yet there 
- to were two forts of conveyances, one by 


fine in open court, the other by feoff- 


nich ment coram paribus: the right only paſſed 


off. by fine, becauſe the poſſeſſion being in 
the grantee, they might well ſtay till the 
next court to transfer the right; but 
where the poſſeſſion was to be parted 
with, or ſervice to be done, or 1 
ord, paid, there the uſual way was coram 

ne; 71045, that the feoffee might not loſe the 


* profit in the mean time, or the poſſeſ- 
the ſion be delivered before the contract could 
in be compleated. Thus it ſtood ſome time 


the after the conqueſt ; but the after kings 
endeavouring to retrench the privilege of 


auſ the great lords, * they firſt in Magna 
nce; Charta, and after by the ſtatute of Nia 
ſeiſe I mptores terrarum, began to admit of alie- 


nations without fine to the lord; and the 


—— 
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acts of the court- baron were only eſteemed 
to create notoriety among the tenants of 
the manor. From hence grants in the 
lords courts were omitted, and the at- 
tornments in ais were the only nototie- 
ties of ſuch grants, no fine being paid to 
the lord; and the king's courts creating 
a hotoricty all over the land, the uſual 
way was to make the grant in the king's 
court in this manner. They uſed to ſup- 
poſe that the parties had covenanted to 
alien; and d writs of covenant, as being 
an action of publick concern to the ju- 
Kige of the kingdom, were ſueable only 
in the king's court ; and by conſequence 
this covenant to alien was ſueable there; 
and that court being poſſeſſed of the mat- 
ter, as an adverſary cauſe, they were ad- 
titted to make all manner of agreement 
touching ſuch ſuit depending; and theſe 
agreetnents being: amicably made by way 
of, compoſition before. the king's court, it 
became the juſtice of the king's court to 
ſee them per ſotmed; and therefore a ſcire 
fadlas iſſued to execute the fine, and a 
quid juris clamat to the tenants, but by 
the fine nothing paſſed but what the gran- 
tor cduſd feife, and not the right of ac- 
tion, for the danger of maintepance; but 
in the guid juris clamat the tenant was 
2 e H compellable 


1 1 — » — 
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compellable to attorn, unleſs he could 
ſhew that he was ſubmitted to his enemy; 


ſo that here the proviſion made by. the 


quid juris clamat was for the intereſt of 
the tenant; but the tenant was not com- 
pellable to attorn in two caſes. Firſt, if 
the tenant were tenant in tail; for he 
claiming ſuch a right, as by poſſibility 
may continue for ever, js looked upon as 
maſter of the eſtate, and not bound to 
transfer the reverſion according to the 
pleaſure of the grantee. Beſides, the ſta- 
tute law ie, that the will of the donor be 
obſerved, and therefore they cannot com- 


pel him to transfer the tenure; but if he 


attorn gratis, it is good, becauſe then it 
cannot be preſumed to be to the prejudice 
of his iſſue. Secondly, the tenant ſhall 
not be compelled. to attorn, if the gran- 
tee will not allow the privileges belonging 
to the eſtate; as the tenant ſhall not be 
compelled to attorn to the meſne, unleſs 
they allow his privilege of acquittal againſt 
the ſuperior lord. Nor the tenant for 
life; where he..is. not impeachable for 
waſte, unleſs they, allow that privilege, 
becauſe this being. a final agreement, with 
the utmaſt notoriety in the king's, court, 
the tenant can haye no new privilege, but 
what * of record. 80 if grantee ſue 

of H 4 a ſcire 
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a ſcire facias againſt the tenant, and has 


of the ſervices, it is an attornment for 
the whole; for the tenant had opportunity 
to plead in the ſcire facias, why he ſhould 
not be compelled to attorn. 

There needs no attornment to a deviſe, 
becauſe theſe are by the cuſtoms of towns 
and boroughs for-the promoting of trade, 
and do not require the notoriety of a feu- 
dal conveyance; and as no livery is re- 
go where it is an eſtate in poſſeſſion, 
o no attornment is required, where it is 
a reverſion. 


Sect. 58,8, 3. Of a right a man cannot properly be 


$90, 1. 


diſſeiſed, though he may of his poſſeſ- 
ſion; for it is a contradiction in terms, 
that a man by wrong ſhould have my 
right; therefore I cannot be diſſeiſed of 
a reverſion, while my tenant remains in 
poſſeſſion ; for though my tenant ſhould 
attorn to ſome body elſe, that would not 

t me out of poſſeſſion of my reverſion, 

cauſe the right being in me, it could 


not be transferred to any body elfe, but 


by ſome act of my own; and the pay- 
ment of my tenant is but a wrongful pay- 
ment, and doth not give him my right, 
So it is if I am ſeiſed of a rent-charge, 
and the tenant of the land pays it * 

| other, 
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other, this does not deveſt me of my 
right, becauſe the wrongful payment of 
my tenant cannot alter my right; it is 
therefore a payment in his own wrong, 
and it ſtill remains in arrear to me; but 
if I am diſſeiſed of the demeans of my 
manor, the ſervices yet remain in me, be- 
cauſe the right to the ſervices, by the feu- 
dal contract, is not deveſted out of me 
by the wrongful poſſeſſion of the demeans 
of my manor ; but becauſe all the feudal 
ſervices are to be done in ſupport of the 
manor, the knights ſervices being the at- 
tendances of ſuch tenants in the general 
defence of the realm, imbodied under the 
lord of the demeans, that carried provi- 
ſions to ſubſiſt them; and the ſocage ſer- 
vices were the actual plowing in the de- 
means of the lord; therefore if the te- 
nants attorn to a diſſeiſor, it puts him into 
the poſſeſſion of ſuch ſervices, as acceſ- 
ſory and belonging to the demeans of the 
manor; and if the diſſeiſor die ſeiſed of 
ſuch demeans as the principal after attorn- 
ment, then the diſſeiſee, as it ſeems, can- 
not diſtrain for the acceſſory right of the 
ſervices; but though the tenant doth at- 


torn to the diſſeiſor, yet he may after- 


wards refuſe, to avoid the double charge, 
becauſe this does not take away the 9 
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of the diſſeiſee, but that he may enter 
into the demeans, or diſtrain for the ſer- 
vices; for till the right of poſſcſſion is 
gained by a deſcent, the diſſciſce may re- 
continue which. part of the manor he 

pleaſes. If a, man let parcel of the de- 
þ- 2 for life, he is ſtill Iord of the ma- 
nor, and the reverſion is ſtill parcel of the 
manor, becauſe held of him as lord of 
the whole demeans, and therefore ſhall 
paſs by a grant of the manor ; but if a 
manor 05 leaſed for life, excepting black- 
acre, black-acre is not held of the manor; 
for it does not hold of ſuch tenant for 


life, but is ſevered from the manor, and 


Therefore will not paſs by a grant of ſuch 
manor ; otherwiſe it is, if ſuch leaſe had 
been made for years; for then the free- 
hold had: been indlre, and one and all 
had therefore paſſed by the grant of ſuch 
manor. . 
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he T is an alienation of the poſſeſſion, Sekt. 592, 3, 
where the right of action is left in an- 4. 5» 6, 7. 
other; and it began in the cafe of the 
* bufbands alienations of their wives lands, 
or By the civil law, the father gave the das, | 
al} WM vbich was the eſtate of the wife, given 
on the marriage; and if it confiſted of 
1. matters moveable, the huſband had the 
poſſeſſion, but was bound to reſtitution at 
his death; and even an action was al- 
ad bowed to the wife, in caſe the huſband 
« fell to decay, to recover daring: his life. 
ad If it confiſted of things immoveable, the La, Raym. 
huſband could not alien without the con- 72, 1384- 
ail bent of his wife, by the Tulian law; and | 
ch by Jaſtinians reformation, he could not Stra; 625. 
alien, though with her conſent. Conflante 
Ae rei dotalis dominium civile pe- N 
nes maritum ef, naturale penes uxorem. 
Dig. lib. 23. tit. 2. De jure dvttum. "hid 
tit, 6. De undo dotali, © | 
oy When the feudal law alowed e in- 
beritance to deſcend to women, then be- 
gan the rights' of the huſband to be ſet- "= 
fled.” 'Now; fince all the feudal eftates 
were reck6jed 755 15 0 therefore'there 
Was no room fot the diftinQion. of e 


— 
| 
| 
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the legitimate owner. The German and 
Northern nations were the ſtricteſt obſer- 


vers of the rules of marriage, tying only 
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civil law, that placed the civil right in the 
huſband, as the head and governor of the 
family, and the natural right in the wife, 


one man to one woman, and enjoining 
ſtrict obedience to the huſband, even be- 
fore their receiving chriſtianity, and much 
more ſo afterwards. Then when the wo- 
man was allowed to ſucceed into the feud, 
when ſhe took huſband, ſhe had no ſepa- 
rate property, but the whole power was 
lodged in the huſband, and they were 
reckoned as one in intereſt; therefore the 
huſband had the right of paſſeſſion, and 
the wife the right of propriety; or in 
other words, the huſband was ſeiſed in 
the right of his wife; this diſtinction wag 
before known in the feudal law; for every 
perſon that came in by deſcent, or by 
lawful alienation in manner before-men- 
tioned, by the ancient feudal law, had the 


right of poſſeſſion; therefore the huſband 


being poſſeſſed of the wife's lands by the 
marriage contract, was ſuppoſed to have 
the right of poſſeſſion; and by conſe- 
quence the huſband having aliened ſuch 
right of poſſeſſion, ſne was anciently dri- 
ven to her writ of right, by the opinion 
of Sir William Herle, as I think by the 

better 
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better opinion, 5 Ed. 3. 58. 2 Inſt. 343. 


for the wife could not complain of diſ- 
ſeiſin done to the huſband, becauſe they 
were one in eſtate and intereſt, and the 
huſband could not do her wrong ; and it 
would be very abſurd for the law to have 
allowed to complain on the. memory of 
her huſband, as though he had been guilty 
of a violent diſſeiſin; therefore the ancient 


law gave no poſſeſſory action, which com- 
plained of a violation of poſſeſſion, but 


only allowed her to controvert the right; 
but when the writs of right grew ſo te- 
dious, and the trial by battail grew out of 
repute, the law gave her a recovery by 
the writ of entry of cui in vita; and the 
huſband was the rather ſuppoſed to have 
the right of poſſeſſion in him, for that 
being the ſuperior and governing power, 
he might defend the poſſeſſion by all ac- 
tions; and therefore if the huſband loſt 
default in a poſſeſſory action, this put 
wife to a writ of right, as before, till 
the ſtatute of Weſt. c. 3. but now an ac- 
tual entry is given to the wife and her 
heirs, by the 32 H. 8. c. 28. + 
The prelates, abbots, and other eccle- 
liaſtical perſons that attended the courts 
of the northern princes, received great fa- 
your and donations from them ; and to 
aggrandize the church, and other political 
| _ reaſons, 


tog 


11 -Of vikrottinifante. 
reaſons, the celibacy of the cletpy in thoſe 
things was introduced; ſo that according 
to the ſyperſtition of that age, ſuch ab- 
bots and pr were ſuppoſed to be mar- 
tied to the church, in as much as the 
_ Tight of propriety was veſted in the church, 

the eſtate being appropriated ; and the bi- 

hop and abbot, as huſbands and repreſen- 

"ratives of che church, had the right of 

Poſleſſilon in them; and this the rather, 

becauſe they might maintain the actions, 

and. recover, and hold courts within their 
manors and precincts, as the intire ownets; 

Aud that crowns and temporal ſtates might 

Have no reverſions of intereſts in their 

feuds and donations, Therefore, finee Ml Þ 

they had the poſſeſſion in bs they might ] 
t 


.L 
. 


allen in fee; but they could not alien 
more than the right of poſſeſſion that wis 
In them; for the right of propriety Was 
in the church; therefore the biſhop he 


Au” 


not alien without the'confent of the chi 
ter, who repreſented the clergy of the di 
ceſe. Nor could the abbot alien withodt 
the conſent of his houſe; but the arſon 
had an eſtate only for life, and the fee 
was in abeyance; yet ancichtly he could 
alien with the conſent of patron and of- 
dry} OST Ng ro | 1 
| 1 Now to underſtand theſe matters atight, 
ab allo fert. 643, 4, 5, 6, 7, 8. it will be 
201. " | neceſſary 


* 
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neceſſary to take a ſhort view of the an- 
cient ſtate of the church. We find by 
the ſcriptures, that Chriſt inſtituted the 
apoſtles, and the apoſtles the 1 and 
the biſhops the prefbyters and deacons, 
(firſt choſen by the church) the preſby- 
ters to preach in the villages, ad the 
deacons to gather the charities ' of 'chri- 
ftians. When a biſhop died, the church 
choſe out of the preſbyters a gate 
who was conſecrated by the neig 

biſhops. Burnet's Rights of prince, 5, 6, 

7, 8, 9, 10, 11, They lived alto upon 
; WM the voluntaty oblatians of chriſtians, which 
r thicy diſtributed among themſelves: and. the 
& Poor, and being ſuſtained by the eople, 
1 were therefore elected by them. 214. 15. 
en 16, 17. But in the time of Conftaviting, 
ts there was a ſelect community , to make 
4s ſuch elections. 1572. 11, 12. And after- 
. wards the people falling out about theit 


elections, and che emperors havimi ſettled 
the ſalary of the heathen prieſts, and ſe- 
veral other | charities, on the chtiſtian 
priefts, the eleQion$ were made by the 
emperor or at leaſt „ 0 alſented'to'by 
him. 157d 46, 4 Afterwards when 
chriſtianity revive {tings the notthern 
nations, the chriſtian bilkops being the 
courtiers of Teveral . princes, and Ne 


- - * 9 
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16 


the biſhop, and preſented to the biſhop 


| ag as built and endowed, were to 
condeſcending, upon ſuch conſiderations, 


Df. diſcontinuance. 
inveſted them into thoſe great, biſhopricks 
to which thoſe fends were annexed ; and 
gave them ſuch inyeſtiture by the ring, 
virg and ſtaff, as a ſymbol of the feudiaty 
dependance upon them. Vid. 149. 80 
that during the vacancy of a biſhoprick, 
the king had the guardianſhip of the ſpi- 
ritualties, as he had the ward of his tem- 

ties; ſo that if a vacancy happened, 
Ding had the right of an Are to 
ſuch livings, where the patronage was in 


ſucceeding. - Godb. 264. Shortly after, at 
the council- at —— they endeavoured 
to ſet up tithes as a chriſtian demand that 
had been anciently a tax to the eaſtern 
rinces, and the prieſts and Levites in the 

iD theocracy. And whereas the bi- 

ops uſed to diſtribute their eſtate, upon 
oblations, by the ancient rules of tbe 
church, among their own preſbyters and 
the poor; now they reſerved the lands to 
themſelves, and the profits of the lands 
and the tithes became an ample proviſion 
for the reſt of the' clergy ; therefore en- 


r ee was given for building cf 
churches in ſmaller diſtricts; and all ſuch 


have the right of - preſentation, the biſhop 


to fix the tithe, and the fixed . 


Ok diſconttaua nee. 

the ptieſt, to the church, during His life, 
that was before only itinerary. id. 11. 
But becauſe the care of fouls was only 
committed to him during life, he was not 
capable of the fee, and therefore the fee 
was in .abeyance ; ſo that there was this 
difference. between the chatacters of the 
prieſts and biſhops, that the biſhops ſue- 
ceeded in their own original right, as the 
ſueceſſors of Chriſt and his apoſtles; the 
great bi of ſouls, and therefore hat 
they took was to themſeſves and ſudceſ- 
fors ; but the prieſts were only the ſubſti- 
tutes of the biſhops, and therefore copld 
not take but during their tives; The par- 
ſon therefore being only capable to take 
for life,” for he had no proper ſucceſſor to 
himſelf, the next parſon coming in from 
the biſhop; and by his inſtitution; and 
yet the fes being out of the patron, and 
not given tothe biſhop;: but appropriated 
to the uſe of that particular church, it 
was laid to be in abeyance; but to all be- 
neficial purpoſes, the law allows him to 
ſuppoſe himſelf to have an inheritance, 
though he has not properly any ſucceſ- 
for; and therefore the parſon may bring 
an ation of waſte, a writ of entry ad 
communem legem, in confimili caſu, ad ter- 
mmum qui preteriit, a quod permittat in 
the debet, a writ of meſne, a contra for- 

mam 


[ 
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mam feoſfamenti, and ſhall receive ho- 


mage, becauſe theſe are for the benefit of 


Co. Lit. 34m. 


the fee in abeyance ; the defence of which 
the law has committed to him; but the 
law has provided him a juris utrum, and 
he ſhall not have a writ of right, ſince, 
for the reaſon above-mentioned, he can- 
nat claim it as his right and inheritance, 

But though the biſhop ſent out the 
preſhyters to fill the cute, yetuthey reſer- 
ved a number of preſbyters; and as for- 
merly all the preſbyters were conſulted 
touching the affairs of the chureh and the 
diſpoſition of the church revenues; ſo 
now, when the preſbyters were ſettled in 


the parocbial church, they conſulted this 


tus. ; 


ſelect number, which anciently were ten; 
and theſe were allowed a ſtipend out of 
the church eſtate, called præbendum; 
thence they were called præbendarii, and 
the dean had his name quia denis præpo- 


* 


When churches were thus regularly ſet- 
tled, the biſhop; began to aſſume a ſu- 
pream power, and by many acts and new 
doctrines, ſet himſelf at the head of the 
church; and then he was willing to ſettle 
the election of the biſhop in the chapter, 
and on their differences, to frame an ap- 
peal to himſelf. And in the wars, in the 
time of King Jobn, they got this ſuccel- 


ſion, 


wy wm CO CÞ> Foes Y 5» %w®. 
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Gon, that the king firſt gave the chapter 
leave to chooſe, and then they ſhould 
proceed to elect a fit perſon ; this begot 
many - controverſies between the ſucceed- 
ing kings and the popes, but at laſt the 
kings prevailed, and only gave the chap- 
ter 1 to chooſe the perſon they ap- 
e "ar 
. 9/7 are parts of the king's regale; 
for as he inveſted perſons in their epiſco- 
pal juriſdiction, fo he could erect churches 
exempt from their viſitation z for ſince the 
prince, conſtituted the extent of the bi- 
ſhoprick, and gave the feuds that ſup- 
rted it, he could limit the bounds of 
uch juxiſdiction. Therefore before the 
parochial right of tithes were ſettled, he 
might erect a donative with tithes and 
cute of ſouls; and at this day he may 
etect a chapel donative with lands, or im- 
power any man to erect it, becauſe he 
takes away none of the ſettled rights of 
the church. But ſuch church or chapel 
muſt be conſecrate, and ſuch parſon muſt 
have orders from the biſhop, other wiſe 
he cannot officiate in ſpiritual things; but 
ſuch church (if preſented to by the law- 
ful patron) becomes preſentative, becauſe 
the Litho >, thereby takes upon him the 
cure of fouls there, by the conſent of the 
lawful patron ; and then by the rules 8 
17 5 . the 


24 
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part with them. Bat if he take up the 
preſentation from a diſſeiſor of the manor, 
this makes no ſuch alteration, for the bi- 


ſhop has not the lawful cure by ſoch pre- 


ſentation ; but the parſon of ſuch dona- 
tive churches has the land only for life, 


after the manner of other preſentative par- 


ſonages ; for that is the intent of the erec- 
tion ; for the defign of the prince is ndt 
to conſtitute a = have perpetual 
fucreflors, which power perhaps is not in 


the prince, but alt w Us rules . of the 


church come from the ſucceffors of the 
apoftles ; but it is his defign to ere a 
parſonage out of the juriſdiction of the 
biſhop, which he may do, becauſe he 
_ determine the extent of the dioceſe; 
being erected in analogy of a parſon- 
age, the property muſt be ſuppoſed in him 
as in others. Co. Lite. * D. 197 
Gods. * 08. 1 Rep. 2, 
. 1 ritt. 100, 103, 4. and 51. 
1 5 and 8 21 
The third fort of diſcontinuance is that 
of tenant in tail, and he is conſidered 2 
the perſon that has the inheritance in him, 
and therefore has the right of poſſeſſion in- 
heritable. When therefore ſuch tenant in 
tail makes a feoffment in fee, he aliens 


the right of poſſeſſion ; for though the 
ſtatute 
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ſtatute De donis preſerves the right of the 
heir, yet it does not preſerve the poſſeſ- 
ſion; for it would have been abſurd to 
ſay, that tenant in tail could have com- 
mitted a diſſeiſin upon his heir, who is to 
take by right of repreſentation from him. 
Hence alſo the ftatute gives the forme- 
don in deſcender, remainder or reverter, 
as the remedy to recover the poſſeſſion, 
together with' the right of propriety ; and 
there is no action to recover the one di- 
ſtin& from the other; therefore the feof- 
fee of tenant in tail has the right of -poſ- 
ſeſſion, and the iſſue the right of propri- 
ety in him, 

There is alſo a farther reaſon of con- 
venience, why in all theſe three before- 
mentioned caſes, the entry is taken away, 
becauſe the ſeoffment had anciently a war- 

ranty annexed unto it, which defended 
ſuch right of poſſeſſion ; and when a man 
had a warranty to cover his poſſeſſion, it 
was not fit he ſhould be put out of 
ſeffion by any act in pats, without bring- 
ing in his warrantor by voucher ; and 
therefore the entry was diſallowed in ſuch 
caſes, that a man might not be obliged 
to the expence of getting his jacignnent 1 in 
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the writs of uurrantia chartæ. | 
If tenant in tail be diſſeiſed, and le ges. 596 
leaſes to the diſſciſor all his right, this 
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works no diſcontinuance ; for a releaſe 


being a conveyance in ſecret cannot paſs a 
poſſeſſion ;* for a poſſeſſion by the rules of 


the feudal law cannot paſs without a no- 
torious ceremony coram paribus, that the 
ſtranger may know in whom the fee is 


lodged, and againſt whom to bring his 


præcipe; as alſo that the lord may know 


in whom the fee is, that he may avow 
upon his tenant, ſo that the releaſe can 
is the right only. But the difſeiſor that 
bas the poſſeſſion, may take a releaſe of 
the right, becauſe he may make his wrong- 
ful poſſeſſion rightful, if the diſſeiſee con- 
veys his right, and the ſtranger has no 
injury, ſince he muſt bring bis 171 
againſt the tenant in poſſeſſion, and t 
lord may avow on either, till notice of 
the conveyance and tender of arrears, and 
then muſt avow on the teleaſee only, fince 
the ſtatute of Nia emptores. ' But fince 
the right of poſſeſſion is in tenant in tail, 
why may not he paſs the right of poſſel⸗ 
ſion to the diſſeiſor by ſuch releaſe? The 
anſwer is plain; A conveyance that can- 


not paſs the poſſeſſion, cannot paſs the 


right of poſſeſſion; for no conveyance can 
paſs the right of poſſeſſion diſtinct from 
the right of propriety, but ſuch a con- 


= . that paſſes the very poſſeſſion, 


a a „ . a conveyance with- 
Out 
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out ſolemnity, will not do. But the 
harder queſtion: is, What eſtate hath ſuch 
a diſſeiſor, after ſuch a releaſe by tenant 


in tail? Some have ſaid, that he has an 
eſtate to him and his heirs during the life 
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of tenant in tail; ſo that then he has only Id. Raym. 
a freehold, and the heir is a ſpecial occu- — 998, 


nt, and has no fee in him, becauſe a 
leſs eſtate by right, will drown a greater 
by wrong; for a man ſhall never be pre- 
ſumed to do wrong, when he may hold 
by right. 1 Saund. 261. Others have 
held that the diſſciſor has, in ſuch caſe, 
a fee-fimple, and that his wife is dowable, 


but that it is determinable by the entry of 
the iſſue in tail; and the reaſon is, be- 


cauſe when a diſſeiſin is committed, the 
whole fee is notoriouſly in the diſſeiſor by 
his poſſeſſion, which cannot be abridged 
and turned into an eſtate for life without 
an act of notoriety, For if there could 
be ſuch tranſmutation of eſtates with- 
out the ſolemnities of entry, no man 
would know in whom the fee teſides; ſo 
the releaſe leaves the diſſeiſin in ſlatu quo, 
as to the entry of the heir on him. For 
this ſee Co. Lit. p. 106. and 108. 6, 10 Co, 
96. Seymor's caſe, revived by Holt in the 
Caſe of ———, And the ſame law of a 
bargain and ſale ; for that, when it came 
over from equity to be a conveyance at 

I 4 law, 
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Jaw, paſſed only a right, as a releaſe to 
diſſeiſor would have done before. But a 
| releaſe with warranty works a diſcontinu- 
ance; for at common law, the warranty 
Was a voluntary covenant of the force of 
a a feudal contract, and repelling the war- 
rantor from claiming the land, and obli- 
ging him to defend it. And though the 
ſttatute takes away the force of ſuch co- 
venants, that they ſhall not bar the iſſue, 
yet the iſſue muſt claim in the method 
the ſtatute preſcribes, vi. by action, and 
therefore it works a diſcontinuance, ſince 
the iſſue in ſuch caſe cannot recontinue 
but by action only. 
1260. ;, But the warranty muſt deſcend on the 
perſon's claiming the land; for if he be 
La. Raym, - not heir, he is not bound to defend the 
_ Jands, after the manner of a feudal lord; 
and _—_— he is not repelled from claim- 
Em. 1 

Bect. 606, 7,8, Ate all ſeveral inftances of conveyan- 
9, 9, 11+ 17'ces, which paſs the right, and work no 

diſcontinuance, = 
beſt. 613, If tenant in tail grant all his eſtate in 
158 and gives livery thereon, this works 
no Aceh endes, becauſe he has an eſtate 
for the purpoſe of alienation, but for term 
of his life. Seck. 614, 15, 16, 1), 18. 
are farther inſtances of conveyances that 


pals 
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paſs a right from tenant in tail, and there- 
fore work no diſcontinuance. | 


If tenant in tail makes a leaſe for life, Sect. 619, 20, 
this works a diſcontinuance during the 21,22, 23,24 


eſtate for life, becauſe he parts with the 
freehold out of him, and gains a new te- 
verſion to the tenant in tail, Now if he 
grants this new reverſion in fee, and te- 
nant for life attorns, and tenant in tail 
dies during the life of tenant for life, and 
then tenant for life dies, the iſſue in tail 
may enter, becauſe this the diſcontinuance 
is at an end, by the death of tenant for 
life ; and the grant of the reverſion being 
ſecret, muſt be intended to paſs no more 


than it lawfully might paſs, unleſs it were 


executed by entry into the poſſeſſion; for 
fince it operates only as a grant, it muſt 
be only intended to paſs the reverſion du- 
ring the life of tenant in tail, which he 
had a lawful power to grant, and not 
eſtabliſh a right of propriety diſtinct from 


the right of poſſeſſion. But if a man 


had thus granted the reverſion, and te- 
nant for life had died, and then the gran» 
tee had entered by force. of the grant, and 
the tenant in tail had died, this had worked 
a diſcontinuance ; for the grantee's entry 
works a ſecond notoriety, which plainly 
mani ſeſts a diſcontinuance of the intite 
fee-ſimple, But it may be aſked, — 
u 
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Of diſcontinuance. 
ſach grant operates by the ſubſequent en- 
try, to paſs more than it lawfully may 
paſs; for if the grant and attornment only 
operates to -paſs a rightful eſtate, why 
doth the ſubſequent entry, in purſuance 
-of ſuch grant, make it paſs a wrongful 
one? The anſwer is plain; the grant and 
attornment of tenant for life paſſes the 
new reverſion depending upon that eſtate 
for life. But ſince grants in their own 
Nature are ſecret, and therefore paſs no 
more than they lawfully may paſs, it fol- 
lows that this grant and attornment alone 
cannot paſs the reverſion, ſo as to diſin- 
herit the tenant in tail : But if it be ex- 
ecuted by entry, then it will; for the en- 
try is a notoriety, that the grantor in- 
tended to perpetuate the diſcontinuance, 
and to continue a right of poſſeſſion di- 
ſtinct from the - propriety, and muſt be 
equal to a ſecond feoffment, which he 
might make when tenant for life dies, 
during his life-; but if he had died before 
tenant for life, he had not been capable 
of ſuch feoffment, and conſequently of 
no diſcontinuance that is tantamount; for 
the grant and attornment of tenant for 
life ſhews' an endeavour to paſs the new 
reverſion, and. the entry in purſuance 
thereof muſt be to all manner of purpoſes 
tantamount: to a new feoffment, and t _ 
101 Ore 
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fore continues the right of poſſeſſion di- 
ſtint from the propriety, and is by the 
law conſtrued not to operate as a grant 
meerly, but taking the afts moſt ſtrongly 
againſt the parties, it is interpreted to ope- 
rate as a feoffment. 


If tenant in tail infeoffs him in the im- Se. 625, 6. 


mediate reverſion or remainder, this ope- 
rates as a ſurrender, and therefore paſſes 
no more than it lawfully may paſs, and 
conſequently works no diſcontinuance; but 
if the feoffment were to the more remote 
reverſioner, or to the immediate reverſi- 
oner with any other, it is a diſcontinu- 
ance, becauſe it cannot be interpreted to 
operate as a ſurrender, 


Are all inſtances in grants that work Se&.627,8,9, 
no diſcontinuance, cauſa qua ſupra, elt. 030, 1, 2. 


633, 4, 5. If an infant huſband aliens 
the wife's lands, this works no diſcontinu- 


ance, but the wife after the death of her 
huſband may enter; for the infant had no 


diſpoſing power, and therefore could not 
part with the right of poſſeſſion, but ſo 
as he might lawfully aſſume it whenever 
it appeared to be for his benefit; and if the 
right of poſſeſſion was never parted with, 


after the death of the huſband it is in the 


wife, and ſhe may enter and defeat ſuch 


alienation, ſince it was never abſolutely 
parted with at the time of ſuch alienation. 


My 
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My Lord Coke is of opinion in this cafe, 


that by ſuch ſurrender to the ſecond huſ. 


band the diſcontinuance is taken away; 
for by the ſurrender the eſtate for life is 
mikey and then there is no alienation 
in being to work a diſcontinuance ; for 
the ſurrender of the eſtate to the ſacond 
huſband is a giving up the eſtate, and not 
nment of it over. 


gect. 637, 8, 9. It is to be known that tenant in tail 


has the mn of poſſeſſion inheritable, and 
therefore he may diſcontinue the ſame in 
fee by his feoffment, becauſe ſince he has 


an inheritable poſſeſſion, it follows of con- 
ſequence, that he may alien it without 


any diſſeiſin to any perſon ; but if he only 


makes a leaſe for life, he executes but — 


of his power: . 
fon 


ſion inbecitable, he from that 


has privilege to alien in fee whthou; diſ- 
ſeifin to any one; and therefore after ſuch 
leaſe for life he grants the reverſion in fee, 
and tenant for life attorns; and after te- 
nant for life dies, and the grantee of the 
reverſion enters in the life of tenant in 
tail, this is a diſcontinuance of the fee; 
for ſince he had originally an inhetitable 
n. this is an execution of the far- 

ther remaining part of his power, and 
amounts to an alienation, of the fee by a 
ſecond feoffment; 3 for having original 
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Of diſcontinuance: 
an inheritable poſſeſſion, he might diſ- 
continue the ſame in fee; and when he 
executes but part of his power, the reſt 
remains in him; and therefore, if he has 
after wards opportunity in his life, he may 
execute it by a ſecond alienation, But if 
tenant in tail makes a leaſe for life, and 
dies, and the iflue grants the reverfion, 
and the tenant attorns, and then tenant 
for, life dies, and the grantee enters, and 
the iffue in tail dies, leaving a ſon; this 
is no diſcontinuance, but that the fon 
may enter; for the iſſue in tail had no in- 
heritable: poſſeſfion in him, in as much as 
the right of the jntail only deſcended on 
him, and not the poſſeſſion; and there- 
fore he could not have any power to alien 
a tight of poſſeſſion that was never jn him; 
and conſequently his grant, when he never 
had any original right of pofleffion, by 
virtue of ſuch entail, doth not difcontinue 
the right of poſſeſſion, fo as to bar the 
ſon from his entry. So if tenant in tail 
makes a leaſe for life, and then grants 
over the reverſion, and the tenant for 
life attorns, and then the grantee grants 
over, and the tenant attorns to the fecond 
grantee, and dies, and the ſecond grantee 
enters in the life of' tenant in tail, and 


then the tenant in tail dies, this is no dif= 


continuance to bar the iffue, but that he 
| may 
2 
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caſe had been bound by contract to 
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may enter; becauſe, though the tenant 
in tail had an be. f. ght to diſcontinue 
during his life, becauſe he had the right 
of poſſeſſion in him; yet the firſt grantee 
had no right of poſſeſſion in him, nor 
ever was ſeiſed of the land by virtue of 
the entail, or otherwiſe; and ſince ho 
never had the right of poſſeſſion i in him, 


he cannot alien the right of poſſeſſion, ſo 


as to work a diſcontinuance. 

Alſo 'tis to be noted, that if a man bas 
the right of poſſeſſion, and is not poſſeſ- 
ſed by virtue of the entail, there he can- 
not work a diſcontinuance, unleſs by war- 
ranty; as if there be grandfather, father, 
and ſon, and the grandfather is ſeiſed in 
tail, and the father diſſeiſes the, grand- 
father, and makes a feoffinent in fee, and 
dies, this works no diſcontinuance, becauſe 
the father was not poſſeſſed of the entail, 
but of a: fee-fimple by, diſſeiſin, which 
was ſubject to the entry of the tenant in 
tail, and conſequently the alienee is ſub- 
ject to the entry of the iſſue in tail, in as 


much as the father, that made the alien- 
ation, had only the naked poſſeſſion by 


the diſſeiſin, and not the right of poſſeſ- 

ſion by virtue of the entail; but if the 

father had enfeoffed with warranty, this 

had been a bar, becauſe the heirs i 0 that 
e 


fend 
that 
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that poſſeſſion, and therefore had been 
ever afterwards repelled. from claiming it, 
if aſſets deſcended.. But if tenant in tail 
makes a leaſe for life, and dies, and the 
reverſion deſcends.:to the iſſue, and the 
iſſue grants the reverſion with warranty; 
and tenant. for life attorns and dies, and 
the grantee entets, and the iſſue dies lea- 
ving a ſon; this is no diſcontinuance, but 
the ſon may enter; for he is not barred 
by this warranty ;. for the iſſue in this 


caſe only transfers the reverſion, and not 


the poſſeſſion, or right of poſſeſſion; and 
therefore the iſſue in this caſe is not repel- 
led from claiming the poſſeſſion, which 
was never transferred to the grantee, and 
to which the warranty was never annex - 
ed; for it were abſurd to conſtrue the 
warranty to extend o the; poſſeſſion of 
that which never was in poſſeſſion, at the 
time when the contract was made. 


Theſe are ſpoken of in the Sect. next = 540, 


foregoing. Sef. 643, 4, 5, 6, 7, 8. Vide * 


in the Comment on Sec. 


If tenant in tail be difleiled. and 1 649, 


releaſes to the diſſeiſor all his right, this, 
as is ſaid, puts the eſtate-tail in abey- 
atice ; becauſe having paſt away all his 
right, he cannot have right contrary to 


his own releaſe, If there be tenant for LA. Raym. 


fe, remainder in tail, and the tenant in — 


tail 


tail releaſeth to the tenant for life all 
Sun. 969. his right, this had put the tail in abey- 
| ance; ſo that he could not afterwards 
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have maintained an action of waſle; but 
if the remainder had been in fee, and he 
in remainder had releaſed all bis right, 
the remainder ſtill continues in the tenant 
in fee, and be may have an action of 
| waſte, And the reaſon of the' difference 
| is this, that when the tenant in fee re- 

| | leaſes all his right, he only confirms the 

eftate to tenant for life, during his life} 
and for want of words of inheritance, it 
es no farther intereſt and therefore 

he has ll a remainder depending on an 
eſtate for life, to which an action of waſte 
belongs. But tenant in tail cannot, by 
the releaſe of all his right, paſs an eſtate 
daring the liſe of the releaſee, but only 
— afl eſtate during his — life; and 
therefore having put all his right out ol 

him, he catmiot "og an 20d len relating 

to ſach right.” - 
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Ok remitter. 


HE notion of remitter ſtands on 
| the principles we have already laid 
down; for either there is a naked poſſeſs - 
fion diſtinct from the right of poſſeſſion + 
and propriety, or elſe there is a right of 
poſſeſſion diſtin from the right of pro- 
priety. Now where there is a naked poſ- 
ſeſſion, diſtin from the right of poſſeſ- 
ſion and Propriety, as between diſſeiſor 
and diſſeiſee, where the entry is conge= 
able; there if the diſſeiſee takes back the 
poſſeſſion from the diſſeiſor, he is remit- 
ted. For it cannot be otherwiſe, that 
when he has taken back the poſſeſſion, 
be ſhould be ſeated in his old right; for 
he who has really the tithe, cannot claim 
from a diſſeiſor that has no title at all; 
and it would be very abſurd and unrea- 
ſonable, that the diſſeiſee by accepting his 
own poſſeſſion, ſhould transfer back any 
right to the diſſeiſor. But where the 
diſſeiſor transfers it back for life, or years, 
by deed indented, or by matter of record, 
there the diſſeiſee is not remitted ; for if a 
man by deed indented takes a leaſe of his 
own lands, it ſhall bind him to the rent 


and covenants; becauſe a man can never . 
| K be 
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be allowed to affirm that his own deed is 
ineffectual, fince that is the greateſt ſecu- 
rity on which men rely in all manner of 
contracting. The fame law, if it had been 
by matter of record ; for that is of its own 
nature uncontrolable evidence, which a 
man cannot be allowed to controvert. 
Where the right of poſſeſſion is diſtin 
from the right of propriety; there, if the 
proprietary reobtains the right of poſſeſ- 


ſion by agreement, he muſt bold it under 


ſuch agreement ; for the other having the 
right of poſſeſſion, and transferring it to 
the proprietary, ſuch proprietary muſt 
take the right in the ſame manner as the 
other has conveyed, * For 'tis his own 
folly and laches, that he would contract 
about ſuch right of poſſeſſion, and not 
aſſert his propriety in a proper action; but 
when he has contracted for ſuch right of 
poſſeſſion, and ſuch right of poſſeſſion is 
transferred, he muſt keep to the terms of 
the bargain, and he leaves all the right in 
the feoffor he has not contracted for; 
therefore if tenant in tail enfeoff his heir 
of full age, and dies, he muſt; hold it 
under the feoffment, becauſe tis his own 
folly that he would take the right of poſ- 
ſeſſion in this manner, when he was enti- 


tled to the right of riety after the 
death of his anceſtax, og 2 


But 
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But where the proprietary comes to the sed. 664. 


right of poſſeſſion, without any fault or 
folly of his own; as where the right of 
poſſeſſion is caſt upon him by the law, or 
he or ſhe comes to the right of poſſeſſion 
by feoffment, under. age, or during co- 
yertare,. where no folly can be imputed; 
there ſuch proprietary is remitted and ſeat- 
ed in his ancient and former right, For 


the eldeſt title being the more ancient, is 


the leaſt ſubject to diſpute; and therefore 
when, the proprietary has in ſuch manner 
acquired the right of poſſeſſion, tis eſteem- 
ed, for the repoſe of mens inheritances, 
to be only a reſtitution of the old title, 
and not the acquiring a new one; and the 


rather,, becauſe there is none againſt whom. 


the action may be brought to regain the 
propriety. And when any perſon! has thus 


acquired the right of poſſeſſion, if any 


perſon will controyert it in any elder ac- 


tion, tis fit he. ſhould · ſet up an elder 
title, that the meer right may be decided. 
Thus if the heir. of the diſſeiſor be diſſei- 
ſed by the diflejſee, he by ſuch wrong 
and injuſtice. cannot regain the right of 
poſſeſſion ; for an act of wrong can never 
gain any right; but if ſuch diſſeiſee die 
ſeiſed, then the heir has the right of poſ- 
ſeſſion; and having then both the right 
of poſſeſſion and of propriety, he is ſeiſed 
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turn of the chapter. 
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in his ancient right for the reaſons above- 


mentioned, 
' If a man enfeoff an infant or ſeme co- 


vert, that has right of propriety, for life, 


for years, or on condition, they are re- 
mitted to their ancient right, and all ſuch 
conditions vaniſh. For to a feme covert 
or infant no folly or laches can be impu- 
ted, nor can their acts turn to their pre- 


judice; ſo that when they have acquired 


the right of poſſeſſion, they are reſtored 
to their ancient right of propriety; and 
being not capable of contracting, the 
terms and conditions of the feoffment do 
not bind them. But if they were of full 
age, or diſcovert, then they leave all the 


right of poſſeſſion in the feoffor, that is 


not transferred to them by the contract, 
and muſt hold the right in the manner 
transferred to them. Fer fince they have 
no right of poſſeſſion but from their bar- 
gain, tis fit that they ſhould hold accord- 
Hg to ſuch their contract; but in the 
other caſe, '*twas the folly of fach parties 

to transfer the tight of poſſefſion to ſuch 
infants as were the proprietors, to hinder 
them from their ations,” And this the 
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TArranty, according to Spelman, is 
derived from the Saxon word 

Har, as the French word Guarranty is 

derived from the word Guer, of the Gans _ 35+ 

G ſignification; which plainly imports an | 

] undertaking to defend, and properly by 

, arms, as in a writ of right they anciently 

d Wl defended them. For the warranty was 


© an expreſs undertaking to do the ſame 
o ching, as the feudal lords uſed to do to 
I their tenants, and under the ſame penal- Stra. 414. 
e tics. And fo this expreſs contract was to 
is Wl be of the ſame import, and to amount to 
„ = feudal contract; and for this the parties oy 
er Wl received a recompence, and that was ge- 
ve verally in other lands by way of exchange, 
which deſcended to their heirs.  - _. 

\ Theſe warranties were introduced by 
the liberties of alienations' that happened, 
according to Spelman, about the time of 
Hen. 3. when the Saxon liberty of alie- 
nation was revived; for then — uſed to 
alien to hold of themſelves ; as and then they 
annexed. a warranty, and thereby were 
called in to dereign the warranty of. ſuch 
feudal lords, in whoſe r were, 
and did not permit them to alien. 
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without it had appeared to have run in 


that had all the import and effect of 1 


from claiming any right in the land; 


Of warranty. 
Alſo ſuch expreſs warranties were uſed 


to be given when the Þ Wig aliened their 
ſeignory ; for here old lord was 
bound by his old feudal contract to war- 
rant, this did not extend to an aflignee, 


that manner in the old deed, which was 
often worn out and loſt, ſo that the feu- 


dal tenure did totally ſubſiſt in preſcrip- 


tion; and therefore the tenants would not 
attorn to deſtroy the warranty on which 
their homage anceſtrel was founded, witb- 
out a new expreſs warranty from their 
new lord. 

After the Stat. of Quia emptores, they 
uſed to continue this way of conveyance 
by warranty, 'till they came up to the old 


tenants that held by the homage anceſtrel; 


ſo that warranty became frequent in all 
conveyancing. And they were contract 


feudal contract, which were anciently 
made between the lord and tenant for 
their mutual defence, For, fin, they 
rebutted ſuch warrantor and his bein 


and as in the homage anceſtrel the rok 
was bemagium repellit perquifitum, fo the 
expreſs warranty repelled the anceſtor 
from claiming, and not only him, but 
the heir, though the right were not in the 

| anceſtor, 
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anceſtor. And as in homage anceſtrel, 
where the heir received homage, he could 
never ſet up a title to the land itſelf ; fo 
here in the expreſs warranty, the heir 
was preſumed to receive a recompence, 
and therefore was barred if he did not 
claim during the life of his anceſtor ; and 
this was the more reaſonable, becauſe 
ſuch recompences were anciently in lands, 
which did of right deſcend to the heir; 
and if the anceſtor did alien them, the 
heir muſt claim his own during the life of 
the anceſtor ; otherwiſe he could never 
claim it, in as much as this was the whole 
time of limitation for the heir to chal- 
lenge his own in this caſe, And if he ſlipꝰd 
that time, he was barred for ever, in as 
much as there might be ſecret conveyances 
to alien the recompence for the benefit of 
the heir, which might turn to the preju- 
dice of the purchaſer. 

But tho' the warranty barred the right 
of entry or right of action in the heir, 
yet it did not bar a title of entry for a 
condition broken, | mortmain, forfeiture, 
eſcheat, or the like. For the feudal 
contract only barred all the right to the 
lands themſelves, in the lords themſelves, 
as is ſaid in the homage anceſtrel ; but it 
did not bar his title of entry for condi- 
tion broken, forfeitures, eſcheats of ſuch 
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tenants, or the like. And the exprefi 
warranty could go no farther than the 
warranty implied in the feudal contract, 
ſince it came in the place of it. If the 
warranty attaches in the heir that has 
Tight, during the continuance of the eſtate 
warranted, he is for ever barred to claim 
it, not only againſt the warrantee him- 
ſelf, his heirs and aſſigns, but againſt a 
diſſeiſor, abator and intrudor, recoveror, 
ceſtuy que uſe, lord of the villain, lord 
by eſcheat, or any other perſon coming: in 
in the Po; becauſe the heir is preſumed 
to have received a recompence, and there- 
fore cannot have the land it ſelf, no more 
than when he has received homage from 
an heir that holds by homage anceftrel, 
can he claim the land it ſelf. But if the 
warrantee's eſtate be recovered by elder 
title, then the heir may recover . againſt 
ſuch recoveror, though the warranty were 
attached in ſuch heir; an example of 
which ſee /e&. 741. becauſe the recom- 
pence deſcended. to the heir ſtands preca- 
rious from the time that the recovery 
was had; for the warrantee, if he purſued 
his writ-of æarrantia charte,: might re- 
cover the lands deſcended to the heir, 
and therefore the heir is at liberty to 
purſue his action againſt the recoveror. 
But if the eſtate of the warrantee be de- 
en 7 feated 
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feated by any perſon that comes-in in the 
Poſt, before ſuch warranty attaches in the 
heir, there the heir may enter upon ſuch 
perſon in the Pot; as if the lord by eſ- 
cheat, or the lord of the villain enters 
before the deſcent of the warranty, there 
the heir may enter on ſuch lords; for 
when the eſtate warranted is taken away, 
before the recompence deſcends on the 
heir, the heir has title, becauſe. when the 
eſtate warranted is deſtroyed, the anceſ- 
tor is not obliged | to continue the recom- 
pence to deſcend to the heir, but he may 
alien it ; therefore it js not neceflary to be 
re Wl preſumed, that any recompence deſcends 
m WE to his heir, or conſequently that the heir 
1, W ſhould be barred in this caſe, no more 
1c WW than a lord is barred from entring on a 
er diſſeiſor of his tenant before he has ac- 
t cepted the homage from him, which is the 
rc WU recompence for the land it ſelf. But if 
of che fame eſtate continue, to which the 
n- W warranty was annexed, though in ather 
a- WW /ands, yet the heir is barred; as if a 
ry man makes a warranty to A. and his 
ed WW heirs, and he aliens to B. and then the 
er warrantor dies, the heir is batred from 
ir, entring on B. becauſe the ſame eſtate ooh 
to I tinues,- though in other hands, to which 
*. the warranty was firſt annex d; and therer 
er fore it is preſumed in juſtice. that the wart 
ed rantor 
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rantor left a recompence to deſcend to the 
heir; for B. may bave a warranty, and 
vouch A. who may vouch the warrantor 
and his heirs to recompence. S0 ceſtuy 
que uſe ſeems to continue the eſtate of 
the feoffees, and the warranty transferred 
by the ſtatute, and therefore a recom- 
pence is preſumed to deſcend to the heir 
to anſwer it. 14-450 

The ſecond. operation of the warranty 
was by way of voucher; for, as in the 
Feudal contract the tenant vouched the 
feudal lord to defend his poſſeſſion ; ſo in 
the expreſs warranty, the purchaſer vouch- 
ed his warrantor, who took the defence 


of the eſtate upon him; and as no man 


could vouch the lord but the tenant, ſo no 
man could vouch the warrantor but he that 


brought himſelf within the words of the 


contract, becauſe there was no contract to 


defend the poſſeſſion to any body elſe. 


But as the lord, by tance of homage 
from the diſſeiſor, was barred from claim- 


ing the lands; ſo the warrantor, having 


received a recompence, was rebutted from 


The third is by writ of warrontis 
charte, which alſo could only be brought 


by the party to ſuch contract; for the te- 


nant by homage anceſttel might have bad 
his warrantia charte againſt bis lord, 
Sorts to 


to ſubject the lands of his lord to anſwer 


the feudal contrat, And when the 
aſſiſe was invented, in which a man 
could not vouch ; and when alſo by Yet, 
1. c. 40. a man could not vouch out of 
the degrees, unleſs in both caſes the party 
was preſent; vide Booth 278. then this 
writ came more into uſe; and upon ſuch 
actions, where they could not vouch and 
have ' proceſs ad warrantizandum, they 
requeſted a plea, and the ſame was done 
in the caſe of expreſs warranty. But it 
is to be noted, that in caſe the warrantee 


is impleaded, he muſt requeſt a plea; 


and when he has ſo done, he may bring 


his warrantia charte, and recover at any 


time till execution actually executed. But 


if he be turned out of poſſeſſion, then 


he can have no warrantia charte ; for 
the warranty in the feudal contract is to 
the tenant, and in reſemblance thereof, 
the expreſs warranty is only to the tenant 
of the land. Hale Fitz. 135. 

The words that create a warranty 
were firſt anciently the reſervation of 
homage, for the reafons given in ho- 
nage anceſtrel, as plainly appears by the 
e of Bivamits. Vide 47 Lg 6. Se- 
condly, the word Dedi, to hold of the 
donor and his heirs; for when ſuch te- 


'nure was erefted by the ſaid words, it 
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was ſuppoſed that the ſervices reſerved 
were a perpetual recompence for ſuch te- 
nure, and therefore ſuch warranty was 
perpetual. Thirdly, Dedi, to hold of the 
ford of the fee, was ſettled by the ſtatute 
of, Bigamis, c. 6. to contain a warranty, 
durin the life of ſuch donor; becauſe the 
lord might, avow upon his old tenant that 
was already, in his homage, during lite; 
and therefore againſt the tortious entries 


and diſtreſſes of the lord, it was neceſſary 


that he ſhould be protected; and it was 
alſo thought then a point of honour that 
no man ſhould ſee bis own gifts invali- 
dated without entring into the defence of 
them; apd anciently perhaps being taken 
into the lord's homage created warranty. 


F 


urthly, By the word warranti zo, which 


Contains as expreſs a warranty, as if there 


bad been an homage reſerved to the war- 


Raym, -rantor, . 733. Warranties at common 


law are of two ſorts; firſt, thoſe com- 
mencing by diſſeiſin or Wrong; and ſe- 
condly, binding warranties, The firſt are 
where the anceſtor that makes the war- 
ranty is partner to the wrong, and ſuch 
warranties are not obliging; becauſe, it 
cannot be preſumed that one who is ſo 
unjuſt as to do wropg, will be ſo juſt as 
to leave a recompence to his heir; where- 
fore ſuch contracts are wholly rejected as 
. colluſive, 
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colluſive, and founded on no conſidera” 


preſumed to be given, which was then ei- 
ther in land, by way of exchange, or in 
money, which was turned into land, and 
deſcended to the heir; and thetefore the 
time of limitation for the heir to claim 
was during the life of the anceſtor; other- 
wiſe the eſtate of the purchaſer,” which 
ſubſiſted on the warranty of the anceſtor, 
ſhould never be defeated by ſuch heir that 
ought to defend it; and if ſuch warran- 
ties were not binding, there might have 
been many ſecret conveyances for the be- 
nefit of the heir, to defraud the purchafer. 
And in that age, when the building up 
of families, and eſtabliſhing them in ſeats 
and tenures was the whole bufineſs of the 
times, they preſumed that no man would 
deſtroy his heir's right for his own preſent 
advantage. As to theſe binding warran- 
ties, there are ſome altered by the ſtatute : 
The firſt ſtatute” is that of Ghoteft. c. 3. 
which ſays, that tenant by the curteſy 
ſhall not, by his deed with warranty, bar 
the heir of the land deſcended to the mo- 
tber, farther than aſſets deſcend from 
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by the Jaw only for life, it was fit to pre- 
rent ſuch — from graſping the fee. 
> "=; 


tion. All other warranties were binding Ses. bod, E 
at common law; for a recompence was 79» 1, 2 


fuch* father; for the eſtate being created 
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If aſſets deſcend from the father, by the 


expreſs meaning of the act, the purchaſer 


ſhall retain ſo much of the land of the 
mother. But if lands afterwards deſcend, 


ſuch purchaſer muſt plead the warranty, 


and may have a /cire facias for ſo much 
of the ſame land, as aſſets ſhall.aftecwards 
deſcend, in lieu thereof. 

The next ſtatute was that of Heim. 2. 
De donis, which took. from tenant in tail 
the power of alienation, Now this firſt 
formed the diſtinction between the lineal 
warranty and collateral; for before. that 
ſtatute all warranties were binding. to. the 
heirs at law, as well where a man had 
title to the lands, as where he had not; 


for after ſuch warranty and acquieſcence, 


a recompence was preſumed to deſcend, 
inſtead of the land itſelf. 

But the ſtatute De. donis only barred 
the alienation. of tenant: in tail; therefore 
the lineal warranty. was within the ſtatute, 
but the. collateral warranty, was left as it 
was by the common law; but the, difhy 
culty is to obſerve. how the diſtinction 
aroſe between the lineal and collateral 
warranty; and for this we muſt. go back 
to the conſiderations already mentioned, 
touching the alienations. - Firſt; ,, Orig 
nally the. perſon aliening ; conſulted: hy 
lord, and a fine for alienation wan pe 
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and the alience was received into the ho- 

, and conſequently into the warranty 
of the lord of the fee. Secondly, To- 
wards the latter end of the barons wars 
tenants began to alien to hold of them- 
ſelves, to fave the fine, and then they 
made expreſs warranties in ſuch convey- 
ances, to bring the feoffor into the de- 
fence of the land, who brought in the 
lord of the fee; and this was confirmed 
by Magna Charta, ſo there was enough 
to anſwer the lord's diſtreſſes; but ſome- 
times they then aliened to hold of the 
chief lord, and then the lord might have 
taken the feoffor that was in his homage, 
for his tenant during life ; but afterwards 
could not avow upon his heir that never 
was in his homage at all; and therefore 
was obliged to take the alienee after the 
death of the alienor. But, before they 
were. taken into ſuch lord's homage and 
warranty, they-uſed to agree for the fine; 
and therefore in ſuch caſes the warranty 
by Dedi was during the life of the war- 
tantor. Thirdly, To quiet diſſeiſins, that 
were uſually very frequent in thoſe unſet- 
ted times, between neighbouring feuda- 
nes (and from thence, called deadly feuds) 
t was uſual for ſuch diſſeiſors to purchaſe 
warranties from ſome anceſtor of the, fa- 
mily; and this gave a right to ſuch diſ- 


ſeiſor; 


ſeiſor; for it might be eaſier to compound 
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with the anceſtor, than with the party to 
whom the wrong was actually done ;. and 
then to quiet mens poſſeſſions ſuch war. 
ranty bound, if the owner acquieſced un- 
der his expectations from ſuch relations, 
Fourthly, The next ſtep was on the tz- 
tute of Nia emptores, when they aliened 
to hold of the chief lord, and the lord 
being then compellable to receive ſuch 
perſons into his homage, was not obliged 
to warranty. Upon the firſt three points 
the law had ſtood at the making the ſta- 
tute De donis, which was only a generl 
appointment that the will of the donor 
ſhould be obſerved ; ſo that the tenant it 
tail ſhould not alien to the difinheritance 
of the iſſue, and of him in reverſion, 
But it was left to the king's courts to 
mould ſuch eſtates, and to make rule 
and orders to prevent ſuch alienation, 
and none were more neceſſary than to re- 
ſtrain theſe warranties. The firſt ordet 
or rule that was taken in this caſe was 
that the warranty of tenant in tail; or d an 
any perſon in title under the tail, ſhould tail 
be no bar, unleſs aſſets deſcended, Thi tut 
was made according to the platform i the 
the ſtatute of Glocefter ; for they thought I ſtat 
it was equal to make the fame rule as 0 the 
tenant in tail, as they had made in par 
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liament for tenant by the curteſy, vi. 
That the warranty ſhould be no bar, un- 


lefs the warrantor left an equivalent eſtate 


to deſcend ; but if no aſſets deſcended in 
the caſe of tenant in tail, they might 
have a ſcire facias for the aſſets, and not 
for the land intailed. But in the caſe of 


tenant by the curteſy the ſcire facias was 


for the land, on the part of the mother, 
which was the very land aliened, and not 
for the aſſets deſcended; and the reaſon 
of the difference was, becauſe if the ſcire 


facias had been for the land intailed, then 


if the aſſets had been aliened, the iſſue in 
the next deſcent might have come again 
with his formedon, 1 1nft. 366. and not 
only tenant in tail himſelf, but all other 
perſons lineal in that title were debarred 
from making ſuch warranties ; for the 
eſtate-tail was deſigned by the act to con- 
tinue to all generations; and if they had 
permitted the next heir, though he was not 
in poſſeſſion of the tail, to have barred it 
by his warranty, then might the father 
and ſon by their warranty have barred the 
tail, and deſtroyed the perpetuity the ſta- 
tute deſigned. The ſecond order was, that 
the collateral warranty was not within the 
ſtatute; for the ſtatute only appointed that 


the will of the donor ſhould be obſerved, 
L that 
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that the tenant in tail ſhould not alien to 
diſinherit his iſſue, which they extended 
to all lineals, for the reaſon aforeſaid; for 
otherwiſe the will of the donor could not 
be obſerved. But they could nos ip any 
manner of reaſon extend it to collaterals 
that, were not t take by the gift, and 
therefore could not be forbidden to bar 
by their warranty. Again, It would be 
very hard to appeaſe the feuds and diſſei- 
fins touching eſtates-tail, if the anceſtor 
could not bar it by collateral warranty, 
which. of old commonly ended fuch con- 
tentions, Nor could there be any ex- 
changes by any anceſtors of the family, 
in. oxder to better the eſtates of the iſſue, 
if ſuch collateral warranty were not 2 
har. And they did not in this caſe ob- 

the tenant to ſhew aſſets; for aflets 
Were preſumed, as, it was, befpre, if the 
Whole matter was, tranſated during the 
life of tenant in tail; and. he, did no! 
enter to diſannul it; therefore according 
to the text, /e&. 708. if the tenant in 
tail diſcontinue the tal, and die; leaving 
three ſons, and the middle ſon releaſes 
with warranty to the diſcontinuee, thi 
is. a collateral; warranty to the eldeſt ſon, 
end lineal to the vous F 
. 8 2 
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I iven ta a man, and the 
heirs body, and for defnult 
af och id, to the heirs female, and 


bar. the; daughter by his warranty, 
9. becauſe the n is not lineal in 
3 the females, And the rule 
of. the court only extends to lineals Har- 
ring their ſu heirs; and they made 
no rule ia relation: to) oollaterals, hut they 
were left as they 


ſufficiently. prevented; if all perſons that 
eame in of the [ſane tail were prohibited 
from barring their iſſues, or joining in 
any warranty to defeat ſuch tail; but as 
to thoſe: that! were not ſeiſed by force: of 
that intail, thete was no reaſon to nul- 
lify their warranties to maintain the will 
of the donor, ſince: they had no intereſt 
in ſuch gifts, and therefore were not obli- 
gd by the words thereof; to maintain it; 
and therefore. the ſon, that had no intereſt 
in the! intails: quodd the females, might bar 
it by His warranty! 

Now in the homage anceſttel che lord 
was obliged to defend his tenant, and find 
bim a champion, if be were impleaded; 
for if it had not been ſo ordained; all 
thoſe tenures would have been precarious; 

L 2 becauſo 


de a: ſow andia daughter, the ſon. 


were at common law; 
for they thought that the alienations were 
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[1 becauſe. the tenant having no feudaries, 
1 could not himſelf have defended it. 80 
1 in the expreſs warranty, in reſpect of the 
recompence given, the warrantor and his 
beirs are obliged to defend the land, and 
to find a champion where the trial was. 
bjubath3;/. fn ed e 
It is alſo to be noted, that if an infant 
be diſſeiſed, and the anceſtor of the in- 
fant releaſes to ſuch diſſeiſor with war- 
ranty, and dies during the nonage of the 
infant, this is no bar; but if ſuch ance- 
ſtor releaſes during the nonage, and after 
the infant comes of full age, and then 
ſuch warranty deſcends, then is the in- 
fant barted; becauſe where the infant has 
the right of poſſeſſion, no laches can be 
| imputed to him, nor is he a competent 
| judge of what is a ſufficient recompence; 
and therefore his acquieſcence cannot be 
conſtrued to his prejudi 


ice; and therefore 
he ought not to be barred, if he doth 
not enter. during his minority. But if 
only:a right of action deſcend to the in- 8 
fant, then he is barred by the collateral I 
warranty of his anceſtor, though it de- 4 
ſcends during his infancy, becauſe then ſo 
the infant has only a right of propriety; I n. 
and {ach rights are recovered in real droi- if ;. 
tural actions, where battail is joined, and of 
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then the parol muſt demur till the infant 
comes of tull age, becauſe the infant can- 
not fight himſelf, as the method was an- 
ciently among thoſe barbarous nations. 
Nor can he appoint a champion durin 
his nonage; and when he comes of fall 
age, he muſt be barred, becauſe he.ought 
to defend the lands to the tenant, and to 
procure him a champion; and therefore 
to ſuch rights of propriety the warranty 
is a bar, though it deſcend during his in- 
fancy, Sect. 726, Co. Lit. 380. If an 
anceſtor deviſe lands deviſeable with war- 
ranty, as in /eF, 734. ſuch warranty doth 
not. bind, becauſe the eſtate begins after 
the death of the anceſtor, and conſe- 
quently there can be no laches in the heir, 
fince the warranty did not commence till 
after the deceaſe of the anceſtor; and 
therefore there is nothing to be preſumed 
from ſuch acquieſcence. 

. Secondly, There can be no recom 

given by the anceſtor, fince the eſtate be- 
gins after his deceaſe. Thirdly, There 
are no parties to ſuch contract; for the 
anceſtor is not in being at the time when 
ſuch contract has force, and the heir is 
not party thereunto. But if a man war- 
rants the land in fee, and takes back an 
Gate for life, as in ſee. 744. this doth 
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Of, Warrant, 
not deſtroy 77 — becauſe here 2 


preſumed 40 be given for 
the ——_— ; and there was latches in 


the heir for not claiming it during the li 


of the anceſtor,” and there was à party to 


ſuch warranty, at the time the contract 


had its being. The warranty, like all 
pawl contracts, may be releaſed and dif. 
and if the warrantor be attaint- 

5 ſo that he can have no heirs; no man 
can be barred by force of ſuch warranty ; 
becayſe in theſe cafes there can be vo re- 
compence preſumed to deſcend to the heit 
Neal, 785. % 7, 8. 
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to the land; for the homage 


ot homage ancefirel, 


HE old authors, that bave beſt ex- 
| plained our Engliſh law, tell us, 
that there is a mutual bond between lord 
and tenant. Tanta and falis connexio 
inter Dominum & tenentem quod tantum 
debet Dominus tenenti, quantum tenens 
Domi no, præter ſolam reverentiam. 80 
that as the tenant was bound to defend 
the lord, ſo alſo the lord in his turn was 
bound to defend his tenant. And an- 
ciently, when their way of trial was by 
battail, ſuch a connexion was abſolutely 
neceflary ; becauſe if the lord was im- 
pleaded, it was neceſſary he ſhould have 


champions in the trial by battail, to make 


out bis right; and therefore the tenants 


vete the lord's champions, who were 


obliged to be freemen ; for the ancient 
form was, that they ſhould defend fer 
corpus liberi hominis, Now when the 
tenant was impleaded, who did not thus 


retain champions, he ufed to vouch his 


lord to defend him by his other freemen. 
Now this warranty, in the ancient tenures, 
had three effects. Firſt, To rebut the 
lord and his heirs from claiming any tight 
in thoſe 
L 4 times 
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Of homage anceſtrel. 


times was thought an equivalent to the 


land itſelf; becauſe the lord had ſuch an 
addition of ſt athd honour from the 
ſervice of his tenant, that it was more to 
their reputation and defence, than tlie ha- 
ving the poſſeſſion itſelf; and therefore 
the ancient maxim was quod homagium 
repellit perquifitum. So that if the *lder 
brother had enfeoffed the ſecond, reſer- 


ving homage, and had received homage, 
and then the ſecond brother had died 


without iſſue, it ſhould have deſcended 


to the youngeſt; for nemo poteſt eſſe tenens 


& Dominus, & hemagtum repellit perqui- 
fitum. And the law ſeemed to incline 


that the lords, upon no pretence of right, 
might enter upon their tenants; 'and uſe 
the great power they then had to their 
oppreſhon. 80 that if the lord had ac- 
cepted rent from the diſſeiſor, he could 


not afterwards enter for an eſcheat, tho* 


the diſſeiſee died without heirs, But if a 
diſſeiſor comes in above ſuch tenancy, and 
without ſuch acknowledgment to the 
lord; then it ſeems the lord, if he hath 
right, may enter, and is not repelled by 
his own homage from aſſerting ſuch right; 
but though the lord's accepting homage 
from the diſſeiſor barred him from any 
right to the land, yet it did not bar his 
1 olf entry for a condition broken or 

forfeiture, 
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Ok homage anceftret, 
forfeiture, or on the eſcheat of ſuch diſ- 
ſeiſor; for he took it under the ſame feu- 
dal conditions as the difleiſee had it, of 
which ſee more in title Warranty, : and 
title Releaſes, . that enure by way of ex- 
tinguiſhment. Secondly, As the feudal 
contract repelled the lord from claiming ; 
ſo in. caſe any ſtranger claimed, the lord 
was vouched; and if he did not defend 
the tenant, he recovered in recompence 
againſt him; and this was, that the tenant 
in the lord's homage might have a quiet 
poſſeſſion, and the lord might not abet 
any third perſon to overthrow his title, 
and therefore the champions of the manor 
were brought in to- defend the title of the 
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homage anceſtrel had, as well as the per- 
ſon that had an expreſs warranty, Fitz. 
Nat. Brev. 134. for the feudal charter 
was the foundation of ſuch writ, and 
therefare the writ runs ande chartam ba- 
bet at this day; and upon ſuch writ he 
may give the homage anceſtrel in evidence; 
for the preſcription ſupplies the place of a 
charter loſt and worn out by age, And 
note, that in theſe actions of warrantia 
chartæ, and by voucher, he ſhall recover 
in recompence any land that the lord had; 
but- otherwiſe it is an expreſs —— 

or 
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tenant in queſtion, Thirdly, By writ of 
warrantia charte, and this the tenant by 
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154 Of homage anceltral; 


for there he ' ſhall only recover. the land 
deſcended ;- and-the reaſon of the differ. 
ence is, becauſe when the old feudal con- 
tracts grew to be immemorial, they could 
not diſtinguiſh which lands deſcended from 
the an that made the grant; and 
therefore all lands were liable to ſuch feu- 
dal contract, leſt the tenant ſhould de 
ouſted of his defence. This ſort of tenute 
has been totally deſtroyed by the free liber- 
ty of — ; for before the ſtatute of 
ia enptores the lord uſed to licenſe an 
alienation, and they then ſeemed to ſuc- 
ceed into the ſame homage, and to have 
had the ſame defence from the lord; but 
when the ſtatute of came that 
tenants a free power of alienation, WW *« 
the tenant uſed to alien with expreſs war- 
ranty, and ſo they uſed tõ -dereign the 
lord's warranty ; and when the lord alien- 
ed, they uſed to have an expreſs warranty 
from their new lord; otherwiſe they 
would not attorn; and if they did, it 
was reputed their own folly,” 
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PART II. 
O F 
Cuſtomary and * Copyhold 


TENURES. 


+ H O' a copyholder has but an! O. 21. a. 

| eſtate -at will yet it is in this * 

different from other eſtates at will; that 

it doth not determine upon the copy- 

holder's death, but deſcends to his heir, 
| | | 88 
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156 Of cuſtomary and 

il it be any eſtate of inheritance, The 

Teaſon of- this feems-to-be, becauſe upon 

copyhold eſtates villain tenures were uſual. 

ly reſerved, and theſe eſtates were given 

Id. Raymond to villains ; - therefore no other eſtates 

FN. B. 12. c. could be granted to them but at will; fot 

otherwiſe they had been enfranchiſed, as 

it ſeems, But to prevent the frequent 

ending of theſe eſtates, they granted them 

1 in fee, but yet at the will of the lord; 

NM - and according to my lord Coke, notwith- 

1 ſtanding ſuch grant, they were entirely 

at the will of the lord, who ouſted them 

4 when he pleafed, without any reaſon; 

| which being a very great inconvenience, 

it ſeems, it was altered by ſome poſitive 

law (though. that does not appear) which 

|| preſerved their eſtates to them, doing their 

ſervices, but yet left them as it found them, 
to have eſtates only at will. * 
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| 
al | Tenants at will, by copy of court roll, being in 
"| truth londmem at the beginning} but having obtained 
lf freedom of their — and gained a — 
19 ; - uſe of occupying their lands, are now 
— copy holders, and are ſo the lord can 
| nor put them out; and all through cuſtom,” Boers 
ufe of the law' 43. L625 
+ The copyholder may juſtify againſt his lord; | 
but. ſo cannot a tenant at will; and he ſhall have the 
aid of his lord in an action of treſpaſs. 1 Leos 4. 
Copyhold lands are purwel of the manor Iſl 
= not held a the mano rtr L4, Raym,” 44. 
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topphold tenures. 5 


A copyholder cannot transfer his eſtate 4 Co. 21. 6 | 
but by ſurrender; the reaſon is, & becauſe | | 
he has only an eſtate at will, + which is f 
determined when tie takes upon him to | 
ant it over; I for that is a plain decla- 
ration of his intent, || that he deſigns to 
hold the land no longer; ſo that he muſt 1 Inſt. 57. a; 
ſurrender to the lord, and then he may 
t' another eſtate at will, 'which now 
the lord is compellable to do to him to 
whoſe uſe the ſurrender is made. Becauſe 
Je copybolder now has that ſettled in- 
n {Wetcreſt and eſtate in the land, that his heirs '- - 
ſhall inherit the land, whether the lord 
e, Ide willing or not; and ſo à copyholder 
e hath power over his eſtate, and not the 
þ lord; therefore 21 Ed. 4. Brian ſaid, 1 laſt. 60. b. 
ir chat if the lord enter upon his copyholder, 
n, Ibe might have treſpaſs. So far is it now 
from being a determination of the copy- 
holder's ellate;* BORES 


— 


* Aud another reaſon of a furrender is, that the 
xd ſhould not be a ſtranger to his tenant. * 
* If a ſurrender be deſective, a court of aquity 
vill relieve, Mich. 10 Geo. 1725. Ch. Rep. 75. 
b. Caſes.254. 1 Vern. 69. 
The lord is not compellable to make a ſurren - 
ler. Moor 1088. Lord Grey's caſe. 
[In what caſes copyhold eſtates may be trans- 
erred without ſurrender. © Hetly 150. Minch 3. = * 
| Copyhold eſtates are within all the ſtatutes of 


krupt. Gro. Car. 550, 569. 1 Keb. 24. 


x58 Df. cuGomary-and = 
4&.21-b. A copybolder in. fes may furrende;, 
 referviog rent, with a condition of 8. 

entry far non- payment, and he may re 
an for nan- payment; far: having, a. fee. 
le according to the cuſtom of. the 
42 he may reſerye. what profits be 
leaſes . it, by be og 1 

& ma e af it as es. And 
fince - cuſtam an eſtate at will. is, de- 
ſcendable, the deſcent: is ordered and go- 
verned 2 rules of, the common law 

ye Elia. For thoſe reaſons that govern the deſcent 
14. Raymond at common law, are drawn, from the na- 
630. ture of: deſcent and diſpoſition of eſtata 
Ib. 1145- after the owner's death; and are grounded 
upon thoſe. reaſons that. ſeem; to warrant 

+ ſuch a diſpoſition of the eſtate, and: ar 

nat taken from the nature of the land or 

thing that is diſpoſed, of, and therefore 

may as welt, and with, as ede 


of the thing, diſpoſed, * that is ta rule 
or govern either in age : eaſe: or in!! the 
other. And therefore; where a+ eopy- 
holder by licence made 2 leafe for year 
and the leſſeę entered, and the leſſor died, 


4 Co. 23, 3. having iſſue a ſan and a: ter by ans 
Stande: venter; and a ſon by another, then the 


ed, that the wut 
ſhall. inherit; 


ier 292. 2. eldeſt for dies; A 
— 411: ter of dhe hole . 


 -copyhold tennres. 
cauſe the poſſeſſidn of the leſſet for years 
was the poſſeſſion of the-alſes- rider, 
who, may have poſſeſſion before admit- 4 Rep. 21: 
tance; for in that caſe he was not admit · 
ted; for if it be reaſonable in ſuck caſe at 
common law to keep. the'ipheritance out 
of the half blood, ſo it is in copyhold 
eſtates; But if the brether do —_ 
poſſeſſion, the ſiſter cannot inherit; for 
then he hath only a right to the lands as 
repreſentative of his father, which right 
ſhe is net capable of having, becauſe ſhe 
ais not repreſentative! of — father. But 
na when he has: gotten poſſeſſion, he hath 
a then. an eſtate. in the, lands deſcendable to 
are 
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him and his heirs, and the faſter is his 

beir; and though be has the lands as re- 

preſentatiye of his father, - yet he hath 

them, to him and his wn rept tives. 

But when he never gat poſſeſſion, he 

nevet executed the power he bad of taking 

the lands to — bis repreſent ative: 

ſo that this power devolves upon the 

younger ſon as repreſentative of his father; 

for the. law gives the eſtate ta him and his 

repreſentative, who is repreſentative of 

the dead perſon. Now when he that'is 

fepreſentative;: to the dead perſon, deth 

not get actual poſſeſſion, and ſo veſt the 

eſtate. in him and his. heirs, he hath no 

power over the lands, and therefore 17 
| make 


— — — — — 


x66 Of vitae and 
make no leaſe ot diſpoſition of them by 
feoffmenty becauſe though he hath a right 
-'- +2 + t0.be.abſolute owner of the lands, yet is 
he not actually ſo till entry, becauſe till 

then in fuct he hath no poſſeſſion; and 
therefore there is no reaſon by a fiction of 
lad to create him à poſſeſſion. And fo 
he never having had the lands to him and 
his repreſentative; he muſt take that it 
repreſentative: to the dead perſon, which 
is the younger brother; and this alſo may 
de a reaſon why he that claims by deſcent, 
muſt make himſelf heir to him that was 
laſt actually ſeiſed of the frechold. But 
though copyhold land be governed by the 
rules. of the common law, concerning 
deicents, yet it partakes not of the nate 
of frechold. land in other reſpects. For 
it is not aſſets in the heirs hands, neither 
ſhall a woman be —— ' huſband te- 
nant per curtefy, unleſs abcuſtom 
4 Ca. 23.2. ＋ neither 2 a. een ura, 
0% The reaſon ſcems to be; becauſe the 
8 eſtates of copyholders were at firſt only 
eſtates at 1 at the * diſpo- 
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_ topyHold tenures. 
fition of the lord; and there hath not 
fince been any proviſion made for thoſe 


particular caſes, For my lord Coke ſays, 
that copyholders have only a fee-fimple 


ſecundum quid; that though they are te- 


nants at will, yet their eſtates ſhall deſcend 
to their heirs, and not be determined by 
their death; and not be ſubject to the 
will of the lord, as other eſtates at will 


are (which it ſeems was introduced in 
favour of them by ſome poſitive law, tho' 


no footſteps of it appear now); but not 


fimpliciter to have all the collateral quali- 


ties of eſtates in fee- ſimple at common 
law, in which reſpects that poſitive law 
ſeems to have left them at large as before. 
My lord Coke ſays in his Copyholder, 
that if the leaſe for years determine, and 
the elder brother die before entry, that 
the younger brother ſhall inherit; for 
when he has once got poſſeſſion, which 
he had by the poſſeſſion of his leſſee for 
years, then it ſeems he has made the eſtate 
deſcendable to him and his heirs. But 
perhaps it will be ſaid, that the poſſeſſion 
of the leſſee for years is only the poſ- 
ſeſſion in law of the brother, and not in 
fact, becauſe he can get no poſſeſſion ; 
and it would be inconvenient to carry the 
eſtate to another family, if the elder bro- 

M ther 
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4 Co. 22. a. 


Co. Cop. 114. 
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Dyer 291. 
Moor 371. 


4 Co. 22. b. 
23. 


Of cuſtomary and 
ther die before entry ; but when this eſtate 
for years is ended, then ſince he may get 
a poſſeſſion by entry, tis acquired by law. 
But then on the other hand, if by the 
poſſeſſion of the leſſee for years, he had 
an eſtate deſcendable to him and his heirs, 
how comes this eſtate to be deveſted by 
the expiration of the leaſe for years? "Tis 
urged on the other hand, that poſſeſſion 
was but feigned, and is now gone; * but 


yet if the brother were once in poſſeſſion, 


and then were diſſeiſed, it ſeems the faſter 
ſhould inherit, though the poſſeſſion of 
the elder brother were gone. But the 
poſſeſſion of the leſſee was the brother's 
—— only by ſuppoſition of law, to 
elp him out where he could get no poſ- 
ſeſſion; and therefore when that eſtate for 
years is gone, the law removes. the aſſiſt- 
ance it gave before, becauſe now he may 
get poſſeſſion, and ſo. ſets. the matter be- 
tween the brothers, as it would if there 
had been no leaſe for years. Jdeo guare 
de hoc. 
+ The heir before admittance may en- 
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ter and take the profits; for perhaps there 
may not be a court holden in a great while 
afterwards, Sach heir may ſutrender to 
the uſe of another before admittance, but 
not to prejudice the lord of his fine. 


163 


Acre, Whether the lord in ſuch caſe i Leo. 174. 


muſt admit before the heir has paid his 
fine, and if he do, what remedy there is 
for the fine. 


The admittance of tenant for life is the 4 Co. 22, 23t 
admittance of him in remainder, becauſe N. _ * 
they make but one eſtate; but the lord 3. Co. 7. 


ſhall have a fine for the remainder-man's 


intereſt, but the remainder-man need not 
pay it till after the death of tenant for 
life, for then he becomes tenant to the 
lord. Mich. 8 V. 3. in B. R. per Holt. 
The admittance of tenant for life is the 
admittance of him in remainder, ſo as to 
veſt the eſtate, but not to prejudice the 
lord of his fine; for after the death of 


tenant for life, he in remainder ſhall be 


admitted again. Qyeære. 


'Tis enacted by the 31 H. 8. c. 13.1 L. 4. 


That if any abbot, &c. ſhall make any 
leaſe of lands, &c. in the which any 
eſtate for life then was in being, then 
every ſuch leaſe to be void. A copyhold 
was let for life by copy, and then the re- 
lgious houſe granted a leaſe of it to an- 
| M 2 other 


Mo. 128. 
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Id. Raym. 
132. 


3 Co. 7. 
Cro. Car. 
43 3 


Stra. 253. 
258. 


Stra. 16. 


Ld. Raym. 
1096. 


tal rules were laid down for the expoſition 


copyhold eftates, and where not. When 


the good of the common weal, and no 


copyholders are often bound. And this 


fore; for there was an act of parliament 
mide for the king's advantage, to pre- 


tord to hinder granting future eſtates, fo 


Of cuſtomarp and 
other for ninety years; and it came to be 
a queſtion, Whether this was a void leaſe? 
And the deubt was, Whether a copyhold 
eſtate for life were within the words of 
the act, in which (any eſtate or intereſt 
for life, &c.); and it was reſolved, that 
the leaſe was void, and that the copy- 
holder had an' eſtate or intereſt for life. 
And in the handling this caſe, ſome-gene- 


of ſtatutes, where they ſhould extend to 


a ſtatute alters any intereſt, tenure, cuſtom, 
ſervice of the manor, or doth any thing 
in prejudice, either to the lord or tenant, 
there the general words of an act of par- 
liament will not extend to copyholds; 
but when an act is generally made for 


prejudice accrues to the lord, &c. there 
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reaſon, as it ſeems, was the ground the 
judges went upon in the reſolution be- 


vent the alienation of thoſe. lands that 
were to come into the hands of the 
king; and it was no prejudice to the 


mm A = 9 


EE... 


long as it permitted the granting prefeot 
224 bog Wu intereſſs 
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intereſts,  * And in this caſe was ſome- 
: thing touched concerning the great con- 
F troverſy of entailing copyhold lands. And 
ry LE held per tot. curiam, that generally 
R copyhold lands could not be entailed ; be- 
cauſe if the ſtatute of Vim. 2. brings 3 Co. 8. 


9 in a new eſtate, as an eſtate-tail is, then 

4 it muſf introduce a new tenure, v/Z. the 
; donee to hold of the donor, which comes 

4 within the ule before of a general act, 

o not binding copyholders in ſuch a caſe, 
| Another reaſon was, tecanſe he words 

i, of the ſtatute de donis are quod voluntas 
5 


ae 4onatoris, Sc. fo that what way be en- 
8 tailed within that act of pa. liament, muſt 


be given by charter in tai! ; and copyholds 
7 are not given by charter in tail, but by 


ſurrender and admittance. That a ſur» Cro. Car. 45. 
for 5 Rl 

render and admittance is no alienation by 
deed, ſee Litt. ſect. 74. For 's there 
bis ſaid, an alienation by dzed is a forfeiture. 
yer Again, that copyholds cannot be entailed, Cro. Car. 43. 


* 
r 4 — — 
- — 


ent * About the latter end of the reign of queen Eli- 
re- z4beth, the queſtion was debated, Whether copy- 
hat bold lands could be entailed. Vide Cr. El:z. 308, 
907. Moor 753. Godbolt 358, 367. Cr. Car. 
131, 411. 2 Roll. Rep. 383. Wm. Jones 360. 
And in Hill and Morſe's caſe, it was adjudged, 
that where a. copyhold is entailed,” it muſt be by a 
ſpecial cuſtom ſo to do. Moor 188, 637. I Lev. 
136. Raymond 164. Sid. 314. 
3 Was 


Of cuſtomary and 
was alſo reſolved in the caſe of Rowden 
againſt Malſter. In both theſe caſes twas 
objected againſt entailing copyhold lands, 
that it would introduce a perpetuity, be- 
cauſe no fine or recovery could be ſuffer- 
ed of them; and fo the owner cannot diſ- 
poſe of them. Thus far then wgnt the 
reſolution of the courts in both caſes; 
that copyholds are not generally within 

Oro. El. 717, the ſtatute De donis. But then when 

Gs twas objected by ſome, that where there 

| Moor 358. hath been a cuſtom for entailin copy- 

Lit. gc. 13. hold eſtates, there the ſtatute Be donis 
co- operating with the cuſtom, ſhould ex- 
tend to it, But the lord chief baron an- 
ſwered that 'twas all one, and that no 
cuſtom could make the ſtatute extend to 
copyholds; becauſe all the eſtates at com- 
mon law were fee-fimple, as Litt. ſays; 
and ſo there could be no cuſtom to entail 
copyhold lands before the ſtatute ; and 
ſince there could not be; becauſe no eſtate 
in copyhold is grantable, but what bath 
been grantable time out of mind; and the 
ſtatute De donis is within the time of 
man's memory. But this was not the 
reſolution of the court, but only my 

Cro. Car. 44, lord chief baron's opinion, In the caſe 

$ of Ryuden ver, Malſter, a copybold ws 
ſurrendred to the uſe of the copyholder's 


yill, who deviſed it to J. in tail, "on 
er 
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der to H. in tail, &c. J. hath iſſue, and 


ſurrenders to the uſe of his wife for 


life; twas adjudged, that ſince, the jury 
found 'twas not the cuſtom of the manor 
to have an. eſtate-tail in a copyhold, that 
7. had a fee-fimple conditional ; and that 
by his having of iſſue, he had performed 
the condition, and the ſurrender to the 
uſe of his wife was good. 


One argument againſt copyholds being © 
entailed was, that no fine could be levi 


or recovery ſuffered, becauſe a warranty 
cannot be annexed to an eſtate at will. 
There's a caſe cited in Podger's caſe, where 
*tis ſaid to be adjudged, that copyholds are 
not within the ſtatute De donis; but it doth 


not ſay, if they be entailed by cuſtom, they 


are not within the ſtatute. 

There is the caſe of Eriſb ver. Reves, 
where 'twas adjudged, that without a cu- 
ſtom copyholds can't be entailed by the 


ſtatute De donis. Theſe are all the caſes 


that I can find againſt entailing copyhold 


lands, none of which go ſo far as to ſay, 
that if there have been an eſtate-tail by 


cuſtom, that tis not within the ſtatute 
De donis, but only the opinion of my lord 
chief baron, which will be but of little 
weight when we have ſeen the precedents 
againſt this opinion, which I ſhall now 
examine, And Firſt, There is Littleton's 

M 4 pPpinion 
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o. El. 391. 
ed, 9 Co. 105. - 


Cro. El. 717. 


Lit. Sect. 23. 


1. Iafl. 60. 


will be, How this can be reconciled with 
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opinion for the entailing of a copyhold; 

for he ſays, that tenant by copy of court- if « 
roll is, as if a man be ſeiſed of a manor, t 
within which manor there is a cuſtom c 
which hath been uſed time out of mind; 
That certain tenants within the ſame ma- 
nor have uſed to have lands and tene- ff c 
ments, to have and to hold to them and Ne 


their heirs, in fee-ſimple or fee-tail; ſo t 


that there he ſays expreſly, that eſtates- 2 
tail in copyholds have been time out of n 
mind, and therefore muſt have been be-: 
fore the ſtatute, But my lord Coke in his d 
comment on Litileton, in another place v 
ſays, that an eſtate-tail may be, by the v 
opinion of Littleton, by the cuſtom, the Ne 
ſtatute co-operating with it; for ſaith he, te 
there can be no eſtate- tail in copyholds by I t! 
cuſtom only, nor no eſtate-tail by the Wi 
ſtatute only, but the ſtatute muſt co-ope- 
rate with the cuſtom. Now the queſtion 


what Littleton ſays? For he ſays, That an 
eſtate-tail in copyholds was time out of 
mind of man; and then if eſtates-tail 
were before the ſtatute, the queſtion is out 
of doors, whether a copyhold can be en- 
tailed by force of the ſtatute ; for if they 
were entailed at the common law, then 
as to them the ſtatute is but in affirmance 


of the common lay, , | ; 
t 
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6 It ſeems the meaning is this, that Cart. 22. 
eſtates-tail were before the ſtatute, as to 


, the manner of limitation by the cuſtom 
1 of ſome manors; as that an eſtate was 
U 


granted to a man and the heirs of his 

body begotten, the remainder over to an- 
other; but that in other reſpects theſe 
d eſtates were not eſtates-tail before the ſta- 
o il tute, as that the tenant ſhould no ways 
alien to debar his iſſue, or them in re- 
H mainder; or that if he made any diſcon- 
- Unuance, they ſhould have a formedon in 
is WW deſcender or remainder ; but theſe things 
ce WW were introduced by ſtatute upon the eſtate, 
e which was the ſame in limitation by the 
e common law; and fo the ſtatute is ſaid 
e, to co-operate to make an eſtate-tail ; and 
y WW this obviates the main objection againſt 
he I intailing copyholds by the ſtatute, viz. 
e- That every copyhold eſtate ought to be 
on WW grantable time out of mind; and if an 
th WW eſtate-tail were introduced by the ſtatute, 
an then that eſtate was not grantable time 
out of mind ; for if the eſtate-tail were, 
before the ſtatute, the ſame in point of 
limitation of the eſtate, as it is now ſince 
the ſtatute, then an eſtate-tail hath always 
been grantable time out of mind, though 
lome other qualities are now annexed to 
that eſtate by a& of parliament, which 
were not ſo before, and which may well 
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. place, 
law were engl» 3 but it ſeems thit 
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be faid to give the ſtatute ſome ſhare i 
the making thoſe eſtates, fince they areh 
very conſiderable. And that the qualities 
ſhould be annexed to this eſtate by the 
ſtatute De donis, is no ways unreaſonable; 
for this act was made to redreſs a wrong 
at common law, and was for the genen 
convenience and profit of the weal pub. 
lick; and the bringing an eſtate-tail in 
copyhold lands within the ſtatute De di 
nit, is no prejudice to the lord or tenant 
alters no tenure, eſtate or cuſtom of th 
manor, which may any ways prejudice 
any body. | 

It is no proof of a cuſtom time out 
of mind to intail a copyhold, that a 


_ eſtate hath been granted to a man and the 


heirs of his — for that may be a fe- 
ſimple conditional ; but it muſt be ſhem 
that a remainder hath been limited over 
and enjoyed, or that the iſſue have recv- 
vered after the alienation of his anceſtor, 
or the like. 

Thoſe that are 


againſt the intailing eo. 


pyhold lands, ſay that the eſtate- tail d 


copyhold land mentioned by Litilein 


nonal at common law, or elſe he cor 
tradicts himſelf; for he ſays in another 
that all inheritances at comme 


my 
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may be well enough underſtood of free- 


8 

bold eſtates; for one may lay a general 
5 WH rule for all lands, meaning freehold lands, 
x 


bold lands is taken by my Lord Coke, and 2 EY 
all & of great authority, yet it is not a ſin- 2070. El. 71. 
ple authority, but the ſame diſtinction is Moor 173, 
taken and altowed in many other caſes. — 307, 
And firſt there is the caſe of Gurſey ver. 149. 
„ Sanderſon, where it is doubted whether a pn. 75. 
e copyhold may be intailed, no cuſtom be- Sid. 268, 
King found one way or the other; by 314. 
which it ſeems plain, that if there had * 
deen a cuſtom found, there had been no 
queſtion but that it might have been in- 
tailed, But then there is the caſe of Eriſb 
yer. Rives, that an intail may be of a co- 
ng by cuſtom, but not without it, 
ere are ſeveral other caſes warrant the 
fame diſtinction, as in the margin. Thus 
you may ſee the reaſons both for and 
againſt intailing copyhold lands. | 
It is made an ohjection againſt intailing Cro. Car. 45; 
copyhold net 1 thereby the donee 
muſt hold of the donor; and the donor 
being in the revetſion, muſt hold of the 
lord; and ſo the change of tenants will 
not be ſo often; and if the donee com- 
mit any forfeiture, the donor muſt take 
4dyantage of it, which would be to the 
prejudice 
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prejudice of the lord to have the tenure 
thus altered. To this objection I think 
it may be very well anſwered, That the 
truth of the caſe is not ſo; for the donee 
in tail doth not hold of the donor, but 
of the lord, as it ſeems every tenant for 
life doth of a copyhold ; and this ſeems 
to be very reaſonable; for a copyhold in 


fee - ſimple is not like other eſtates in fee- 


fimple at common law, but they are only 
eſtates at will, and ſo be that is the ac- 
tual tenant at will, is tenant to the lord; 
for it ſeems to me, that becauſe they are 
but eſtates at will, there is no diviſion of 
eſtates, but he that is actual tenant at will 
hath all the eſtate, and there is, no part 
or parcel of the eſtate left in any body 
elſe; and that a tenant in fee-ſimple of 
copyhold lands is only he that hath ſuch 
an eſtate at will in the lands, as, by the 
cuſtom of the manor, is not to determine 
by his death; but that after his death his 
heir ſhall be tenant at will; ſo that when 
he grants away an eſtate for life, he has 
no eſtate in the lands left in him, but 
only a power of being tenant at will, ac- 
cording, to the cuſtom of the manor, when 
his tenant for life's eſtate is ended, And 
I take it, that in the mean time the te- 
nant for life is tenant at will to the lord, 
and ſhall do the ſervices ; and if he com- 

| m7 111 
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mit a forfeiture, the lord ſhall take ad- 
vantage of it. And to this purpoſe there 


is the caſe of Borenford ver. Packinton, 1 Leo. 1: 


where the cuſtom of the manor was, that 
the widow ſhould have her free bench ; 
and it is there taken for granted that the 
ſhall hold of the lord, and be accordingly 
admitted tenant, and that the heir ſhall 
not be admitted during her life, which 
plainly —— that the courſe of tenure 
of copyhold lands is not like the tenure 
of freehold lands at common law; for in 
that caſe, at common law ſhe ſhould 
hold of the heir; and though in eſtates 
at common law the donee holds of the 
donor by the fame ſervices the donor 
holds over; becauſe the ſtatute creating a 
reverſion in the donor, the judges made 
expoſition according to the common Jaw, 
that becauſe a fee- ſimple conditional was 
held of the feoffor by the ſame ſervices 
that he held over; therefore the donee 
ſhould hold of the donor by the ſame ſer- 
vices he held over; but at common law 
the tenant in fee-fimple conditional of co- 
pyhold could hold of no body but of the 
lord ; therefore they cannot hold of the 
donor that have now an eftate-tail in co- 
pyhold lands, but according to the rule 
in expounding the ſtatute De dons; wiz. 
by the common law they muſt hold — 

the 
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the lord, becauſe the tenant in fee-ſimple 
conditional of copyhold lands at common 


law held of the lord, and not of the ſur- er 


tenderor. In the ſupplement to my Lord Wan 
Cro. Car. 44. Coke's treatiſe of copyholds there is a caſe Wha 


Hob. 177. 
1 Leo. 297. 
3 Leo. 197. 
1 Brown. 179. 


queſtion. This caſe ſeems very much to 
ſhake the reaſons I have before given wh 


of the copyholder, as well as if the kale 


cited between Lane and Hill, where it is uri 
ſaid, That when a copyholder makes a Were 
gift in tail, be bath no reverſion but a Whol 


poi ; and the lord ſhall avow upon We 


donee for the rents and ſervices, and Wyea 
not upon the donor; and therefore it was 
there fad, that he in reverſion could haye 
no 1 in the reverter. 

A copyholder, by licence of the bord, 
makes a leaſe by indenture for twenty 
years, and. then ſurrenders his eſtate by 
the name of reverſion. of one moiety: to 
one, and another moiety to another; and 
it was adjudged: the reverſion paſſed, for 
the leaſe for. years paſſed out of "he eltate 


had been, made by ſurrender, It ſeems 
that which; occaſioned the doubt in this 
was, that the leaſe not being made by ſur- 
render, the leſſor ſtill continued tenant. to 
the lord; and fo whether he might ſur- 
render by the name of reverſion was the 


the particular tenant ſhall hold of the lord, 
and not of him that created. particular 
| eſtates; 
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eſtates ; that is, that there was no rever- 
fon left in him; but yet though ſuch in- 
tereſt may paſs by name of reverſion (for 
any other name to give it will be very 
hard to find); yet perhaps he hath not in 
ſritneſs ſuch an eftate in him. How- 
ever that be, it ſeems the particular tenant 
holds of the lord; therefore if tenant in 
fee of a copyhold ſurrenders to one fol 
years, it ſeems. to me that the tenant for 
years ſhall hold of the lord; for by ad- 
mittance the lord takes him for his te- 
nant ; but if the leaſe be made by. inden- 
ture, there it ſeems he holds of his leſſor; 
for he is not admitted tenant to the lord, 

lt was held that no attornment was re- 
quiſite, becauſe it is the lord that has the 
power of chuſing and admitting tenants, 
and. not the leſſee. It was held lkewiſe, 
that. the rent was to be: divided by the 
halves according to the reverſion, Having 
thus examined the reaſons and authorities 
lor 1ntailing a copyhold eſtate, after which 
there can be no great reaſon to doubt, but 
tbat copyholds may be intailed,; . 

It is now requiſite that we ſee the me- Stra. 1197: 
thod for the avoiding ſuch. intails ; |. pwr Ang 
rſt 1 ſhall, ſhew, that a recovery with fate. t. & fm. 
waucher doth not of common right bar ble reaſonable, 
la intail of a copyhold; but that as to — 
the intailing them, cuſtom. is requiſite ; ſo bar freehold 

| without *ftate-t. Mes 
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Qeere, car without cuſtom the intail cannot be cut 
cop. eſt create Off. The reaſons are, that becauſe with. 
per cuſtom. out an intended recompence 1n value, no 
: Rol. Abr. recovery ſhall bind, and the ſurrender: 
0. 3 58. con. COmes-in in the Poſt, by the lord, and is 
Hob. 177. not in in the Per by the party, and ſo 
— * no warranty can be annexed to the copy- 
205. holder's eſtate. Beſides, they have only 
1 con. an eſtate at will, to which no warranty 

9. can be annexed of common right; for no 
eſtate leſs than a freehold is capable, by 
common right, of having a warranty an- 
nexed to it. And accordingly it was ad- 
judged in Clun's caſe, and all the judge 

held that the recovery did not bind with- 

out a cuſtom. But there is a quære whe- 

ther judgment was given for the plaintif 

upon the principal matter, or no; for it 

ſeems to have been a diſcontinuance; and 

then the defendant's entry could not be 

Cro. El. 37a, lawful, There are two other caſes where 
300. Abe. this queſtion came in diſpute, but ws 


ob. not reſolved; It is held, in the caſe of 
Mo. 637. 


Church ver, Wiat, that a recovery by cu- 

ſtom may bar, which implies, that withe 

'* © _ ont it it cannot bar. But in the caſe of 
ODiuadcot ver. Level, Moor 75,1. it was agreed 
that a recovery may be in the court of the 
lord, that will bar a copyhold; and there 
tit is ſaid generally, and is not put upon 
any cuſtom. 4 , 
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w It is debated, whether, if there be a Mo. 638. 
he cuſtom to bar the iſſue of a copyhold 506 : q _ 
no eſtate by ſurrender to one in fee, whether 
e that, be good. Moor 188. Numb. 336. 
Hill ver. Morſe. 
10 Now my lord Coke ſays, by cuſtom, 2 Vernon 
5. by ſurrender the entail of a copyhold +1 = 
ly WY ay be cut off. It is held to be a good Style 450. 
nty bar of a copyhold eſtate for the tenant 7 — 
in tail to commit a forfeiture, and the 1 


no 
bl 19rd to ſeiſe and grant to another. Or if 
1. the tenant in tail ſurtenders to the uſe of 
: the purchaſer and his heirs, and the 

ge chaſer commits a forfeiture, and. the — 
tb. ſeiſes and regrants; this is held to be a 
b good cuſtom to bar the eſtate-tail of a 
f copyhold, though the tenant in tail be not 
prey to it. By this it ſeems plain that if 
nd tenant in tail commit a forfeiture, his iflue 
de is bound by it; but the lord can grant 
eto no body elſe but to him that is intended 
d have the eſtate, Thus it ſeems plain 
a me, that as eſtates by the cuſtom may 
u- be entailed, ſo by the cuſtom alſo, thoſe 
be Eltates-tail may he cut off þy ſurrender, 
of recovery, or forfeiture, - according to the 
ſeveral cuſtoms of manors. 

he Having thus, in ſome meaſure, treated 
ll of the rules to know when the general 
on words. of an act of . parliament extend to 


copyholds, and when not; and having 
| 5 ſhewed 


It 
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ſhewed the reaſons both of the one and 
the other ſide, about entailing copyholds 
it will be now neceſſary to deſcend a little 
farther, and ſhew thoſe particular acts of 


1 Id. Raym. parliament copyholds are within, and thoſe 


132. 
Moor 410. 


| Ld. PO 


Moor 5 96. 


freehold, which words plainly mean no- 


they are not within. Copyholds are with- 
in the ſtatate of limitations ; for that is 
an act made for the preſervation of the 


publick quiet, and no ways tending to the 


prejudice of the lord or tenant. And 
actions concerning copyholds are as fully 


and plainly within the words of the act 


of parliament, as any other actions are, 


and ſo there is no reaſon to exclude them 
from the meaning. But debt for the fine 


of a copyholder is not within the ſtatute 
of limitation. 2 Keb. 536. 4 
The 32 H. 8. c. 28. of the huſband's 
diſcontinuing the wife's land, doth not 
extend to copyhold land, neither in the 
letter nor equity of it; for the words are, 
that no fine, feoffment, or any other act 
or acts, Sc. of the wife's inberitance or 


thing but a common law eſtate, and the 
common law way of conveying z and if 
the equity of the act ſhould be eonſtreed 


to extend to copyholds, by the entry of 
the party, there would be a tenant without 


the aſſent or admittance of the 1 2 
, | g Neither 
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Neither doth the other part of the. act C. Car. 44. 
concerning leaſes to be made by tenants; Cn _— 
in tail, or huſbands of lands in right of 
their wives; extend to copy holds; for it 

only extends to thoſe lands that are grant- 
able by deed; yet it was adjudged that a 
grant by deed of copyhold lands by a 
dean and chapter, ſhould not be avoided 
by the ſucceſſor, by the'13 El. c. 10. 10 
that the queſtion will be, Why copyholds 
ſhould ah be within the 32 f. 8. as; well 
as: the 13 Ek and if the 32 H. 8. doth 
nat extend to copyhold land, then a 
biſhop ſalely cannot make a grant by co- 
py, to bind his ſucceſſor. My lord Coke 1 Inſt. 44. b. 
lays,” that a grant by copy in fee ot in 
tail, for life or years, is a ſufficient; de- 
mifing within the act of 32 H. 8. All 
thoſe baoks may be thus reconciled, tho 
in ttuch they are not contrary 40 one an- 
N When aà2 man is ſeiſed in fee of 
lands in right of his church or wife; or is 
tenant in tail: in his o right, band lame 
of his lands have been granted by capyx 
for the ſpace, Sc. this is 4 ſufficient de- 
miſiog within the act. to warrafit his de- 
_ them, ſo as to bind the heir or 
But where a man is himſclf 
tenant in tail of copyheld lands; or is 
ſeiſed in right of his church or wife, 
chere he can make no leaſe to bind by 
N 2 force 
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force of the 32 H. 8. becauſe they are 


not to be made by ſurrender by force of 
that act, but by deed indented; and tho 
by licence of the lord, a leaſe of copy- 


hold may be demiſed by deed indented; 


yet the eſtate is not originally ſo grant- 


able, to which only the ſtatute extends; 
and therefore, though copyhold lands 
have been granted, if they come into the 
lord's hands, this grant by copy may be a 
ſufficient demiſing within the act, to war- 
rant his letting them again by deed, ac- 
cording to the act; yet it ſeems he can- 
not grant them again by copy; for the act 
requires that leaſes be made by indenture: 


And it is obſervable in the dean and chap- 


ter of Worceſter's caſe, though the lands 
were copyhold, yet 'when they came into 
their hands, they were demiſed by deed 
dented, which demiſe was warranted by 
the act, upon the former grant by copy. 
Now then if the 32 H. 8. doth not enable 
grants by copy, it is a great queſtion to me, 


1 Inft. 45. . whether the 13 Eli doth reſtrain them; for 


all. leaſes, made according to the exception 
of the reſtraining act muſt purſue the qua- 
lifications of the enabling act, and conſe- 
oy muſt be made by deed ; and then 
if grants by copy be left as they were at 
common law, ecckfiaſtical perſons may 
grant lands by copy in fee, with the _ 
| — ent 
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ſent of thoſe perſons whoſe conſent is re- 
quired to bind their ſucceſſors; I mean if 
they have copyhold lands in fee, they 
may grant them by ſurrender to another: 
Not that, if they are lords, and they 
eſcheat, they may grant them in fee; for 
upon the eſcheat they free themſelves in- 
their hands, and ſo within the act. 
Srantees of reverſions of copyholds £79 L, 305. 
ſhall not take advantage of a condition co. . 
broken, by the 32 H. 8. nor by the com- 5, 44 
mon law, (of covenants they may, 1 Keb. — 
350. Cro. Ca. 24, 253. tamen quare u 

on 771, 135.) for then by entry he might 

come in to be tenant to the lord without 
admittance ; and tho' he in the reverſion 

may enter by the common law, yet he 

was tenant before: The act gives remedy 

to aſſignees, which he is not properly who 

comes in by ſurrender. When a „ r 

enters for a condition broken, is in 

fatu quo prius, and therefore ſhall pay no 

fine; and if the grantee of the reverſion 

might enter by force of the ſtatute, he 

would be in the ſame place as his grantor, 

and ſo would be in as tenant, and yet pay 

no fine. | 


holds are not within the 11 EH. 7. 2 Sid. 41, 73. 
c. 20. for thereby an entry being given to 
the next heir, he would come in to be 
tenant without being admitted by the lord. 

a N 3 The 
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182 Ot cuſtonmarp aud 
The reaſon they ſeemed to go upon in the 
reſolution was, that the lands were copy- 
hold, and ſo clearly out of the ſtatute, 
Bat another reaſon was mentioned by one 

judge, which was, that the eſtate being 

limited to the baron and feme in fee, *twas 

out of the ſtatute 11 H, 7, which only 

mentions eſtates-tail, and for lives. 

Co. . Another reaſon may be, becauſe copy- 
559, 568: holds are not within the ſtatute 27 H. 8. 
about jointures, and the copyhold lands 


are within the ſtatutes of bankrupts; for 
the ſtatute 13 Ed. expreſly mentions them; 
and though —— other ſtatutes do not, yet 
they being made for further remedy in the 
matter aforeſaid, are not to be expounded 
by the former; eſpecially ſince that bath 
taken care that no-prejudice ſhould happen 
to the lord. The Nawie 27 H. 8; c. 10. 
for executing uſes to the poſſeſſion, ex- 
tends not to copyholds, which is plain 
from common experience; for when a'co- 
pyholder ſurrenders to the uſe of another, 

the poſſeſſion is not executed to the uſe; 

for the furrenderee bath nothing till ad- 

On. Car. 44- mittance. For. *twas'not the intent of the 
ſtatute to execute the poſſeſſion to the uſe 

of copyhold lands; for then a tenant 

would be introduced without the lord's 

conſent, Neither doth the brach of that 

aa 5 joimger" extend mw 

olds ; 
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holds; ſo that if a jointure be made to a 
woman in copyhold, that will be no bar 
to her dower. The reaſon is, becauſe 
the words of the proviſo being general 
and introductive of a new law, to bar 
women of their dower, where they were 
not barred by the common law, there's 
no reaſon to extend them, fince an eſtate 
in copyhold lands is very diſadvantage- 
ous to the woman who mult pay a fine to 
be admitted, which ſhe may not be able 
to do, and thereby will commit a for fei- 
ture; beſides a woman is not dowable of 
common right of copyhold lands; and 
ſo it ſeems to have been out of the re- 


he 1 Toft. 36. b. 
gard of the ſtatute; and my lord Cote: lag 36. 


defines a jointure to be competent lively- 0, Cf. 43. 
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hood of freehold ; ſo that it muſt be an 4 Co. zo. 


eſtate of freehold. And in another place 
he ſays, a tenant by copy hath no free- 
hold; but yet the ſtatute of Merton that 
gives damages in a writ of dower, where 
the huſband died ſeiſed, extends to copy- 
holds; and yet ſeiſed is properly applied 


to frecholds. And my lord Cate ſays. in 1 Toft. 58. b. 


his treatiſe of Copyholds, that a freehold 
is twofold in reſpect of the ſtate of the 
land; and ſo any body that has an eſtate 
for life, in lands, is a frecholder ; and 
ſo copyholders may be freeholders. And 
the other ſenſe of the word Frechold, as 
| | N 4 "tis 


| 


| 
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1 Inſt. 43. b. 


3 Co. 9. 
: Init. $43. 


1 Ink. 369. b. 


Oro. Car. 43. 


Ok cuſtomary and 
tis oppoſed to copyhold land; but guære 
of this diſtinction, for it ſeems not to be 
law. For he ſays generally in another 
place, that tenant in fee, tail, and for 
life, are ſaid to have a freehold, becauſe 
it diſlinguiſhes it from terms for years 
and copyhold lands; ſo that he there 
plainly faith, that a man cannot have a 


freehold in copyhold lands; for if he 


could, where would be the diſtinction. 
Therefore I take it, tho' a feme in a writ 
of dower of copyhold lands ſhall reco- 
ver damages by the force of the ſtatute of 
Merton, yet 'tis by the equity of-the ſta- 
tute, and not by the words, 

The ſtatute of Yep. 2. c. 3. in all its 


branches extends to copyholds; for tis an 


act made to redreſs wrong, and no ways 
prejudicial to the intereſt either of lord 
or tenant. The 32 H. 8. c. 9. againſt 
champerty, extends to copyholds; for the 
words are, if any bargain, buy, or fell 


any right or title, ſo that they ate within 


the words; and the act being made to 
ſuppreſs wrong, is within the equity of 
it, neither lord nor tenant being prejudi- 
ced by it. eee 
'Tis faid by Yelverton, arguendo, that 
the 32 H. 8. c. 28. which gives an entry 
inſtead of the cui in vita, extends to co- 
pyhold lands ; for the aer was made t 
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redreſs a' wrong, and it is no prejudice to 
the lord or tenant, that the wife ſhall 
enter; and the general words of the act 
that give a cui in vita, have been allowed 
to extend to copyholds. The words of 
the ſtatute 32 H. 8. are, being the inberi- 
tance or freehold of his wife. So if this 
act doth in this branch extend to copy- 
hold lands, as it ſeems to me it doth, 
then one and the ſame act of parliament, 
in one part of it, will extend by general 
words+to copyhold, and the other not; 
br the firſt part of the act of leaſes to be Mo. 596. con; 
made by tenant in tail, extends not to 
copyhold lands. 

The 31 & 32 H. 8. about partitions, Cro. Car. 44: 
extend not to copyhold, becauſe the act 
provides it ſhall be done by writ of par- 
tition, and copyhold lands are not im- 
pleadable at common law. 

*The ſtat. of Weſt. 2. c. 18. which 
gives the elegit, extends not to copyhold, - 
for if it did, the lord would have a te- 
nant brought in upon him * bis 
admittance or CANS 
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7 e 3 


1 


he 4 — 


be Savil's Reports, Heyden's cafe, 66. 
A copyhold not forfeitable ok ng 2 
234. L. 99. Hal. 127. 
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wiu.cichin the 5 El. c. 14. A recuſant convid 
that repairs not to his uſual home, or 1. 


8 the lands. The 17 Ed. 2. C. 10 


wu 105. a. 


put in, that no prejudice might be to lord 
of manors. 


ſtance, forfeits his copyhold to the lord 


Ot cuſtomary and 


By the 2 Ed. 6. c. 8. it is expreſly, thu * 
copyholders ſhall have the like traverſa . 
and remedy, where his intereſt is n« M1 
found by the * as freeholders and. 
others have. w. 

By the 1 Ed. 6. 6. 14. it is expre 7, 
provided, that no copyholds ſhould come de 
into the king's hands by the diſſolution of Mr; 
monaſteries, which clauſe, it ſeems, wu te 


The forging a court-roll is exprely 


moving from thence above five miles di 


for the offender's life. & 
The 16 R. 2. c. 5. which makes it 1 

forfeiture of lands to. purchaſe bulls, er- 

tends not to copyholds, for the 

the lord ſhould faſtain if the ki 42 


concerning the w of ideots lands, 
doth not extend to copyhold. The ſtat 
of fines, becauſe made to avoid contro- 
verſies, and no ways prejudicial to tenant 
or lord. In the ſupplement to my Lord 
Coke's treatiſe of copyholds, it. is ſaid that 
the 32 H. B. c. 38. ooncerning remedy fo 
arrears of rent, extends not to copybolds 


To prove which, 0 caſe is cited in 1. 
which 
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which is this: A lord of a manor, whereof 2 Leo. 109. 
a were divers copyholders, granted a rent- 
not charge for life, and afterwards made a 
na feoffment of the manor to J. S. in fee, 
who granted a copyhold for life to B. 
ſl J. S. died, and the grantee of the rent 
me died, and his executors diſtrained for the 
e arrears in B.'s copyhold lands; and it is 
wa there ſaid- it was held by the court, that 
% the diſtreſs was not well taken; and the 
reaſon is, becauſe the words of the ftatute 
ly Ware, claiming only by and from him; and 
na we copyholder doth not only claim by his 
It 
d. 


grantor, but 61 cuſtom. This opinion, 

3s it ſeems, the firſt hearing of 
ol the cauſe ; for the very caſe is report- 2 Leo: 152. 
Wed quite contrary by the ſume reporter; ods 3 
tiend it is faid to be reſolved by all ke 
er judges dut Fenner, that the copyhold 
Ic ſhoold be charged” with the rent-charge; 
uld MW for the caſtom is no part of his title, dat 
10. Wooly a how he ſhall hold; and 
GW ane it was in the lord's hands, * 
t is 1 within the intent and meaning 
of the act, as well as the words, to be 
” op in the copyholder's hands; and 

poſe there is a caſe in Dyer ad- Dyer 270. b. 

jodged. 2 caſe were adju TY 
that the lands ſhould not be ch 
he copyholder's hands, on that et, 
That he doch not claim only by and from, 


&c, 


1 Leo. 97, 8. It came to be a queſtion, whether the 


Owen 37. 


ditaments, copyhold is not within fuch 


— 
4 - ” * 


. 
3 


| -  Copyholds are not within the 31 El 
"=> of cottages, 1 Bulſ. 50. 2 Inſt. 7 1 a 
er 


Ot cuſtomarp and 


Sc. but by cuſtom; . yet that would ne- 
ver warrant ſo general a concluſion, that 
the ſtatute in no other part ſhould extend 
to copyholds; and that if a rent were 
granted out of a copyhold in fee, and the 
grantee died, that his executors ſhould not 
have debt or diſtrain. But turn the table; 
and if the act of parliament doth in point 
extend to copyholds, as lands that are 
claimed by, &c. and that which in thi 
caſe only doth make a doubt, is over- m- 
led, then this is a ſtrong argument, thai 
in other caſes, where that is not which 
occaſioned the doubt, the ſtatute ſhall ex-. 
tend to copyholds, eſpecially fince the 2c 
was made to remedy an apparent wrong, 
and doth no harm either to lord or te- 
_ nant, | | Piet 6 | 


29 El. c. 5. of recuſants, extended to co- 
pyholds, and two ſeemed of opinion it 
did, and one took this difference; when 
a ſtatute is made to transfer an eſtate h IM.” 
the name of lands, tenements and her- 


ſtatutGQ. 


I the lord's ſeigniory, cuſtom or 
vices are impeached (as it ſeems they mul 
be, by a ſtatute which transfers an eſtate 
« if 


= 


copyhold tenures. 


in copyhold land without the lord's ad- 
miſſion) that act extends not to them; 
but if the cuſtoms, Cc. are not altered, 
then the ſtatute doth, becauſe that act 
doth not make another tenant to the lord; 
ind it was urged by him, that by force of 
that ſtatute the queen was only to have 
the profits, and no eſtate, and ſo the act 
lid extend to copyholds, ' The ſtatute 
ys, the queen ſhall ſeiſe and take into 
hands two parts of the lands, tene- 
ments and hereditaments. Quære of this 
It was ſaid arguendo of this caſe, 

that the 13 El. c. 4. for making accoun- 
unts lands liable to pay debts, extends 
ot to copyholds ; which is a reaſonable 


* 
1 


> the queen to make ſale by her letters 
atent; which would be a OY * * 
juc to the . 77 9097. 7 


woes of eſtates in copyhold lands. mo 


Fir = 2. D 8 


aints ſhould be proſecuted there in na- 
ute of real actions, if a recovery be had 


= S 
> - #&- 


1 < 


a diſcontinuance ; for ſince the cuſtom 
ants the recovery, it is an incident 
ſuch a recovery by the common law, 
lat it ſhould be a diſcontinuance, which 
ſeems | is drawn from the nature of the 
thing : 


pinion 3 for power is given by that acet 


pon ſuch plaints againſt tenant in tail, it 
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ILſhall now ſhew whe dare tentmsg cn: 23. 2. 
Cro. El. 310 


ere hath been a cuſtom in a manor, that Mo. 358. 


thing: * A judgment given in a cout 
of judicature, ougbt not to be avoided, 
but * matter of as high a nature, viz 
in a court of juſtice, and 
oo by the we the pry that hath 


_ 

409. 23. . A mag ſeiled of copyhold land i 
cight of his wife, ſurrenders to the uſe of 
anather ii fee ; this is no diſcontinuance 
but the wife, may enter aftet the death offi 
her huſband z for by the, ſyrrender he 
gives pp no more than he had, and then: Ne 

foxe could not give away his wife's right 
though before entry ſhe cannot be faid t 
be tenant, becauſe the ſarrenderee is by 
the lord's admittance made his-, tenants 
Cro. El. 717. And this is, not like a feoffment at common 
a" bw; Which being ſo notorious a way d 
canyeying eſtates, the wife's entry vnn 
taken away, the whole eſtate being pull 
away to the feoffee for the benefit! dffÞco 
„ Grangara(I who. could never have knownfiika 


Wbom 4 have brought their / praciph, | 
againſt, if the eſtate, did not. paſs by f 
Batorious; à convearice ; and then if fig 


ſtill might have entered, they could neve 
know whether ſhe were a treſpaſſet, an 
in hom the freehold was rightfully veſleqpun 
Bot in caſe of copyhold — as char ak 
no ſuch inconyeniency, ſq the nature Me 
the conyeyance will not admit of — * 
| ex 
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expoſition ; for a ſurrender is but a giving 
or yielding up that eſtate one hath from 
mother; and tis in the nature of the 
thing impoſſible to ſurrender mere than 
one hath. Therefore if tenant for life Mo. 753. 
ſurrenders to the uſe of another in fee, 
tis no forfeiture, for it may be ſeen by 4 Co. 23. 
ie court-rolls who is tenant, and ſo the 
ſtranger is at no loſs to ſue ; and eſtates Ld. Raym: 
it common law are guided by thoſe rules ib. &. 
do not extend to copyholds, unleſs 
be a particular cuſtom for it. It 
ems when a tenant for life makes a ſur- 
der in fee, though nothing can paſs by 
ie ſurrender but what he hath ; yet when 
nie lord admits the ſurrenderee according 

chis ſurrender, then he hath a fee, for 
lord hath an eſtate to paſs a fee-ſimple. 
avother reaſon, beſides that of - paſſing 1 Leo. 95 
ee eſtate by feoffment and livery, for the 
oefit of ſtrangers, why a diſcontinuance 
Would be made by ſuch paſſing of eſtates, 
W, becauſe a warranty uſually is annexed 
foo fuch eſtates; and if the rightful owner 
night enter, the benefit of the warranty | 

u ould be loſt ; and warranties cannot be 
ounexed. to copyhold eſtates, Notwith- Mo. 52,596: 
dunding this, there are caſes that a ſurren- = * 
sa diſcontinuance of an eſtate-tail in Brownl. 121. 
hold lands, and my lord Coke ſays, — — b. 

e ſurrede by cuſtom. aaf bar an ef 


j I 4 


i toſt. 248. a. eſtate· tail: But theſe opinions for diſcon: 
Go. El. 148. tinuing by ſurrender do not ſeem to be 
5 4 


and then without queſtion, the preſent- 


ſiurrendlers being the only way of convey 


©", transfer à right; and it was adjudged i 
. .. ſhould; for the heirs „ a 
5 2 


M tuſtomärß and 


grou upon that reaſon or authority, 
as the cofitrary opinion is; for there are 
more caſes againſt it than for it. 

An infant ſurrenders, tis no difconti- 
fiuance, but he may enter. A copyholder 
in fee ſurrenders to the uſe of another in 
fee upon condition; at the next court the 
ſurrender ĩs preſented as an abfolute one; 
and the ſurrenderee being dead, his two 
daughters are admitted; the ſarrenderor 
releaſes to them, and then ouſts them. In 
this caſe were two queſtions : Firſt, Whe- 
ther the preſentment was void; and ad- 
judged it was; becauſe the warrant to 
ground it was not purſued, and ſo as no 
warrant at all to make ſuch a preſentment; 


ment had been void: But if the furrender 
were conditional, and the preſentment too, 
but the ſteward had entered it upon the 
roll abſolutely, the roll being no eſtoppel 

nor record, the admittance is good; and 
the party may plead it or give it in ev- 
dence, as the truth of the caſe was. The 
next queſtion” of the. caſe was, ' Whether 


ing copybold eſtates, the releaſe (hibold 


þ g- 2 r an} foo me eo... 


tapphold tenures. 
bord had a tenant to anſwer his ſervices ; 
and the releaſe to that tenant operated to 
extinguiſh a right; but if a diſſeiſin be 
made of a eopyhold, the diſſciſee's __ 
leaſe will ſignify nothing, becauſe... the 
diſſeiſor is no tenant, and the lord hath 
admitted no body to anſwet him bis pes 
and ſervices. 


to make admittances according to the ſur- 
render, and ſo far as he executes that 


goes beyond that power, he acts with- ***' 
out a warrant, and it is void. But if the 
ſurrender be abſolute, and the admittance 
conditional, the admittance is good, and 
the condition void; if the ſurrender be 
conditional, and the admittance abſolute, ä 
that is void. If the ſurrender be to the 
uſe. of F, S. and the lord admit J. N. 
this is void, and he may afterwards admit 
F. S. If he admit J. S. and a ſtranger, 
J. S. takes all, for the ſtranger's admit- 
tance; is void. The reaſon of theſe diver- 
ſities are, becauſe when lord acts contrary 

to his warrant or power, his acts are void; 
dut when he acts according to his power 
in one thing, but beyond it in another, 
for What he acts according to his power 
Waben a wertant, but for what be aQs 
| 0 _ beyond 


The lord hath | only a cuſtomary, 3 4 Oo. 13, g. 


wer, the adimittance is good; but where 14. Raym. 


Ok cuſtomary and 
beyond it he hath no warrant, and ſo it 
is void. 780 5 Ii oat 
1 Inſt. 52. b. old lands have been ufuall 
3 — fee,” grant to one in tail, for 
Co. 10. life or years, is good, 374 > D 
Cro. Jac. 21. The admittanee of tenant for life is an 
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| Co. , 2 ,» 4 * . TIM 
| - Mod 120. © admittance of him in remainder;-/ as' to 


3 Lev. 308. veſt the eſtate, but not to prejudice the 
Gre. E. 48, lord of bis fine, faith my lord Cote; 
149, 504. therefore upon the death of tenant: for 
: Roll. Abr. life; he ſhall be admitted,” and pay a fine; 
* 1042, for though his eſtate of tenant for life 
veſts, yet he was never tenant to the lord 

for the admittance to which he pays his 

fine, But if a copyholder in fee ſurren- 

ders to the uſe of one for life, and the 

tenant for liſe dies, he may enter without 

any new admittance, or paying any fine; 

for he had his old eſtate in him, and he 
was admitted tenant before; yet it was 
faid by Popham, in Guppin and Bunny's 
caſe, that one fine is due in ſuch caſe; 
but it is but of little authority for the 
Hong the caſe was, Whether the ad- 
mittance of tenant for life was. the ad- 
mittance of him in remainder; and be- 
cauſe it was made an objection, that if it 
were, the lord would loſe the ſine, which 

0 Pophanr anſwers by ſaying, There is none 
ue in ſuch caſe; which objection my 

rd Coke anſwers by ſay ing, That though 


1 0 
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the eſtate be veſted in the remainder-man, 


yet a fine is due. 
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The caſe of Dell and Higden, is it is Moor 357. 


reported by Maar, is alfo contrary. to the 
caſes before ; for 4. it is {aid but one 
fine i 15 due but oth 
fion; which diſtinction is laid quite croſs 
to What it is in the caſes before, and 
ſeems to have been a miſtake in the re- 
potter; for as it is agginſt the caſes before, 
ſo jt is againſt reafon, The fame caſe is 


erwiſe it 3s of a reyer-- 


reported by my lard Coke, and no ſuch 4 Co. 23. a. 


reſolution is mentigned- in his report of 
itz and it is obſervable, that nothing in 
that! caſe, as reported by Adoor, ſeems to 
have been either upon reaſon ot authority, 
bat one point, which is the ſingle feſolu- 
tion, as the caſe is reported by my lord 
Coke. A copyholder ſarrenders tq the uſe 
of bis laſt will, the copyhold eſtate ſtill 
remains in the ſurrenderor ; for all the 
deſign of the, ſurrender was, that he might 
Gilpoſe of it by will, not to veſt any in- 
tereſt in any body, or to give away the 
deu of gif poſing of it; therefore When 


bike or life, then to his ſon for life, 
then to the uſe of his own laſt will, and 
the ſon died, and the father ſurrendered 
to the uſe of another in fee; held, that 
the eopyholder might diſpoſe of it _ - 
0 2 ife- 


der 15 to the uſe of Cro. El. 41. | 


Ot culfonidty and 


Er notwithſtanding the ſurtender 


to the ule of his laſt will. 


Every lord of a manor that hath a 
lawful eſtate in the manor, whatever it 
be, either fee, tail, life, years, or at will, 
may make voluntary grants of copyhold 
lands which come into their hands; which 
grants ſhall bind thoſe that have the inhe- 
ritance of the manor, whatſoever defects 


the lord that made the grant may lie un- 


der; provided the ancient rent, cuſtom 


and ſervices be reſerved; for if the eſtate 


a copyholder hath in lands, be an eſtate 
that bath been demiſed, and demiſable 
time out of mind by copy, by the lord, 

it is ſufficient to fappott h his eſtate by the 
cuſtom; ſo that no eſtate is required to be 
in the lord, but only that the copyhold 
lands ſhould be demiſed, and demiſeable 
time out of mind by the lord for the time 
being; fo that be he but lord, it is enough; 

ſo that the cuſtom, which wartants theſe 


eſtates, only requires that they ſhould 


have been demiſed and demiſeable by the 


lord for the time being; but it requires 
no eſtate to be in that lord in particular, 


ſo that he be but lord; and cuſtom is the 
life and ſoul of a copyholdet's eſtate; for 
the copyholder doth not derive his eſtate 
out of the lord's eſtate, (for then it would 
"Eero with. ho s eſtate) but from the 
cuſtom 
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cuſtom, which only requires a lawful lord 
for the time being, and therefore no re- 
gard is had to the perſon of the lord ; for 
if, a, voluntary grant. be made by baron 
and feme, it ſhall bind the feme, not- 
| withſtanding the coverture. So. a, grant 
; made by an infant non compos, Ge, ſhall 
bind for ever; ſo if the queeg be tenant 
for life of à magor, and a copyhold of 
inheritance, eſcheat;, ſhe may grant it ba 
copy, and that grant ſball bind the king 
far the cuſtom of the manor, ſhall bind 
the king, ſhe being domina pro tempore; 
ſo it ſeems. of any body elfe. My lord 
Coke ſays, the ſucceſſors of biſhops, pre- 
bends, vicars, &c, are bound by ſuch a 
grant, by which;it/is evident, that eccle- 
ical perſons are not reſtrained, from 
a grants by c 5 The act re- 
the leaſes — — old be by deed 
adm, which ſhews the intent of the 
| rs way not to reſtrain grants by 
copyg and a biſhop being lord, the co- 
pyholder's eſtate is more defined from 
cuſtom than from him; for it; determines 
not with his death. So it ſeems, if it be 
made without conſent. of dean and chap- 
ter; for he hath a lawful eſtate, and ſo no 
defect can vitiate the grant; ſo, when the 
 keriporalticy come into the king's hands, 4 Co. 22. 4 
he is bound, which ſhews that a grant 


Q 3 by 


n 


4 Co. 24. a. 
2 Leo. 45. 


by hin alone is 


Ot caſtomarp and 
> for if the conſent 
of dean and chapter were requiſite, and 


had, there is no queſtion but that grant 


ſhould bind, if it wers out of the ſtatute, 
Which it muſt be, to bind any body. 
If any per ſon that hath a torrious of 


defeaſible eſtate of inbetitance, as diſſeiſor, 


or keoffee of a diſſeiſor, tenant at fuffer- 
ance in à manor, make voluntary grants 
upon eſchears or forſeitures, they ſhall not 
bind him that hath the right ; for be is 
not dojiieus within the weaning of the 
cuſtom, but he only that hath a lawful 
eſtate ;| but -admittances'pon ſurrenders 
or defeerits” made by ſueh as have defea- 
ſihle Eſtates; are good, ard ſhall bind him 
that hath richt; for that he was compel- 
bble ſo to do, and it was no tore | 
the rightful lord muſt have done. In fuch 
ants made upon forſettures, &c. the 


ancient ſervices muſt Ve ſerved, ! and the 


cuſtoms alſo, The reaſon of this ſeems 
to be becadſe theres _ bat cuſtom 
to Warrant the grant „which 
duglit to be ſtrictly d 1 to the 
eſtates, cuſtoms, ſervices, and tetrute, or 
elſe it is not the eſtate chat was demied 
before. But yet if thete be a copyholdet 


in fee, it ſeems the lord tay releaſe part 
ol the ſetwiets, all not G0 agty preudiee 


0 the ropyioloere as ond for there is an 
eſtate 


* * _ 


—_—_— 


and the other ten ſhillings, 
miſes both for * if three acres 
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- copyhold tenures. 
eſtate there in being that appears to be the 
old eſtate ; but when the lord grants a 
NEW, eſtate by copy, fince it is an eſtate 
common right, and warranted only 
by cuſtom, that muſt be ſtrictly purſued 


to bind the heir, My lord Coke on, If 


the ancient cuſtoms and ſervices be not 
reſeryed, the grant by copy will not — 
the heir or ſucceſſor. This being 
o gencrally, ſeems to intimate a. 


that if; the anceſtor hath a fee in the 


manor, and he grants without obſerving 


the cuſtom, his heir may avoid it, becauſe 


it being a grant againſt common right, the 
cuſtom muſt be (Quere, Cro. 
El. G. 1 Rol. Abr. 499.) . he 


puts heir in the ſame equipage with ſuc- 


ceſſor; and if he means with the conſent 
of dean and chapter, then a biſhop had 
as much pon: as an anceſtor; if he 
means without the conſent, yet it is not 
that ſhould avoid the grant, but the non- 
teſervation of the ancient tenures. And 
ſo ſtrict is the Jaw in this point, that if 


the rent: be reſerved- in ſilver, where it 


anciently was in gold; or payable at two 
feaſts, where anciently it was payable at 


one feaſt; or if two. copyholds eſcheat, 
one demiſed for twenty ſhillings, 


O 4 eſcheat, 


and he de- 


_ — — - * —— 
= — 
— — — — — — ——— — —  —— 
— 


4 C9. 23. h. 


3 there it was adj 


Ok cuſtomary and 
eſcheat, held by three ſhillings, and ho 
grants one by copy, reſerving ane (billing, 
this is not good; for the cuſtum which 
is the only thing that nnn Dan 
muſt be purſucd. - N 
If — in tail have a copyhold eſcheat 
to him, quære, if be may not grant it by 


copy again, ſo as to bind the iſſue. He 


may; and theſe. caſes of reſervations are 


like the reſolutions in my Lord Montyoy's 
Caſe, 5 C. where the: ſame points were 


reſolved upon a particular act of parlia- 
ment, reſtraining the alienation of tenant 


in tail, other than for three lives. or twen- 


ty-one years, reſerving. the, ancient rent; 
the act. dught to 
be ſtrictly purſued; and ſo here the cu- 


ſtom, being a particular authority, __ 
to be ſo too. But yet ſuch grant by co 
ſhall bind the lord during his life, and he 
* having admitted the tenant as atopy 
der, ſhall be ſo to him, though dis heir 
may avoid the grant. There ate many 
caſes of grants by the lord for the time 
being, that are good and binding, and 


hol- 


they ſeem to depend upon the ſame-reaſon 


with the caſes before. / If a man makes a 
feoffment in fee of a manor, upon con- 
dition, and the feoffer 


grants eſtates by 


copy, and then the condition is broken, 
yet the grants by. copy ſhall ſtand 8 © 
FRAN E or 


topyhold tenures. 201 
for he was legitimus dominus pro tempore; 

and yet it is a rule, that when a man en- 

ters for a condition broken, he ſhall be 

in of the ſame eſtate he was in before; 

and therefore ſhall avoid all mean charges Dyer 344. a. 
nd incumbrances. But the copyholder + Co. 24. . 
Loth not claitn his eſtate out of the lord's 
grant, but out of the cuſtom; and if the 
grants were made after the condition bro- 
s len, yet it is all one; for before entry 
- 


the feoffee hath a lawful eſtate, and the 
foffor may wave the advantage. of the 
t condition broken. But if a leaſe be made 
of a manor for years upon condition to be 
void upon the breach of a certain condh- 
ion, and the condition is broken, no vo- 
luntary grants made afterwards ſhall bind 
tbe leſſot, | becauſe the eſtate: of the leſſce 
s void; dut if it were for liſe, &c. then 
he grants Were good. If an infant in- 
feoff one of a manot, and the feoffee 
makes voluntary grants, the entry of the 
coffor. — ayoid them. In, this caſe, 
and in caſes of grants made after the com- 
tion broken, the grantor hath a defea- 
ble title; und yet the eſtates are good 
tat are granted to the copyholders; yet 
ny Lord Coke: ſays, that if any one has a 
0 tious or defcaſible eſtate, ſubject to the 
on or entry of anather, his voluntary 
Fants ſhall not bind. . To reconcile: this, 


it 


cannot make voluntary 
infant and the feoſfor have no ſuch rights; m 


Oi: tuſto mary and 
it ' ſeems my Lord Cale muſt be under. 
food, that When any one hath an eſtate, Ia 
to which another hath tight at preſent, 
that the owner of fuck a defeaſible eſtar; 
grants. But. the 


4or the feoffers, in both caſes, have lau- . 
ful and righiſul eſtates in the land, tlic 
they are 'defeated ; and before they are de. 
fented the feoffors have no tight. A mar 
ſeiſod of à minor in fen hath iflue 4 
daughter, and dies, his wife priveme 
enſeint witch a fon; ſhe makes grants 
copy, afterwards the ſon is born. — 
of a manor, on condition 40 infeoff ar 
deen the next day, makes voluntary gr ant 
Lord of a manor'iconmits ft 
Jony, and after exigent granted he paſſeiſſpt 
away Id eſtates, and then is 
tainted ; if he were convict by verdict 
_ confeſſion; in all theſe caſes volur 
grants by dhe Jord are good; for he w 
dominus pro tempore. My Lord Coke 1: 
that if a lord a ſtatute, aſt 
then makes a voluntary grant, the land 
Are not veable. But Moa is ag in! 
this, and there are caſes where the g 
— rent-· charge, in ſuch i x; lf 
wopyholder'; but there is ſome dif 
rence between the two caſes; for in © 
of a tent, the lande were charged wil 


- 6dÞyhdld tenures. 203 
e N nt," but in case of the ſta- Brown. 208, 
te, Weate, the lends were only chitgedble, and 1 
nt, t ore the actual change; "were granted 4 Co. 24. 4 
aleWover'; (vide Mobr & f 1.) and therefore may 
thei & compared to the caſe where a man 
s;Wmakes voluntary grants, bis wife ſhall not 
4 5 g ehdbered of thöſe lands, becauſe the 
de- 
nn 


repykrolder is in by: the cuſtom; which 
as long before the title of dauer ac- 
zed to the woman. It ſeetms the rea. 
e en of this caſe is, becauſe” the woman 
Had no title of dower to thoſe copyhold 
ends while they were in the hands of 
woppholders; and the cuſtom Warrants 8 Co. 63. b. 
none granting them again, hve for Sos ane Dyer 2518 
antWeen always ntable by Moor 236, 
ot ite woc de deſtroyed 2 were __ 
KUowable e, Nr of 'the caſe of 
de Katote. But if the heir, before a- 
Peument of dower, grant lands by copy, 
hen it ſcems {he may avoid chat; for 
. A perfect title of der to 
lands. Thoſe things that take their 
& by the lords grant and intereſt, 
ane no longer continuance than his in- 
aun eett bas; therefore if the lord, tenunt . 
= of a minor, licenſe the 5 | 
r to alien, and dies, the hcence is 
| Lord of a manor deviſeth by will, \ Inſt ” +: 
dat ine exerwtor ſhall” make voluntary Dyer 131.4. 
5" of — to pay eden Oven . 
ey 119. 
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Moor 2, Jorg $ eſtate, ihat that; is, good, But the 


mo Of cuſtamaty and 


they have no inteteſt, nor. are they di. 
„ al mini pro tempore; yet the grant is good 
5 48 624 A Tenant by ſufferance can make no volun- 
tary grants to bind the owner. - Grants 
made after alienation in Mortmain, and 
before dhe entry of. the lord, ate goal 
Grants, by ja parſon before induction, ar 
not good. 800 if after inſtitution and is- 
duction, he, reads not the articles, the 
grant is void to hind the ſucceſſor; tana 
gquere, Guardian in ſocage wy: grant 
r. but not a-bailiff,. +, - 
| My. lord Cale ſays, - that if there be 
1 3.008 leflee far years of a manor, and he grany 
64 05] Jonds by copy in reverſion, that. unles 
the reyetſion happen i in poſſeſſion, befar 
the, leaſe for years; expire, the, grant ö 
void. 7 The. realon ſeems to be, becau 
now he malkes a grant, which. is, only. 
take, ef-&, after his eſtate ended in c 
of poſleſſian, and { will bind che — 
lord's-intereſt, but let his own be at lat 
without any grant by copy, which h. 
conſtruction they will not admit, but tak 
the rule ſrialy, that he that is Domunu 
v tempore of a eſtate, mul 
Moor 95- grant in — And to this purpoſ 
GEN is my — of Qxfard's caſe ; but it 
agteed on all hands, that if it come i 
Hety $4. | og during the continuance © of, ul 
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t the caſe of Guy ver. Kay, where it 
was held good notwithſtahding it did not 
come in poſſeffion ; and'there it was ſaid 
chat it was cuſtom only warranted- the 
grant, - which might as well warrant a 
grant in reverſion as poſſeffton; and if 
the euſtom will warrant the grant of a 
fee-fiple in poſſeſſion by fach particular 
tenant, why not a reverſion in fee? 
And the like teſolution was made in Sit 
Peter Carew's ciſe, It ſeems the firſt 
| ground of this law, That the lords for 
oF the time being might grant copyhold 
ani eſtates, was, becauſe copyholders were 
neh only tenants at will; and ſo, though 
the lord pro tempore had but a particular 
eſtate, and yet granted the lands in'fee, 
yet that was 'no- prejudice, but rather an 
advantage to the lord that was to have 
the manor, in reſpect of the ſetvice he 
was to have done him afterwards; and if 
be had 4 mind he might put out his te- 
nant at his own pleaſure,” But this uncer- 
tatity of the 'copyholder's eſtate being 
found inconvenient; it was afterwards ad- 
Judged, that he ſhould retain bis land, 


FS KS 8 7 


left as before; via. that lords for the time 
deing might grant lands in fee, though 
anc en had but a particular 
eſtate; 


aud not be ſubject to the pleaſure of the 
lotd; but the other part of tlie law was 
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8 Co. 63 


ha 82 —— 
— i ' Warrants 2 l 
44h or it is moſt certain hol 
— > by ft _ ane 
| ry the intereſts f Qaooe be dei 
they wer —.—.— F 
hey ms, ep aud drogmming en 
_—_ te determines; org : 
—— nenn — 
but nue a, hv ho : 
— 1 ec nind, by 2 
Þ or, er — copy in fe 
oa, lord'is . - 
in bis own: ve be hat . 
2 and may, if he — 
"_ bein ahi to this ep i oh 
rr 3 3 — — 115 : 
e 
n N 1 
o, or three li Ton 
RE Go 2 — 
eee fr e n 
ee E 2 
B 
— — and the * 
and ee oy fr ie 15 
mano there i — — 
” holder, 


————— 
r, tenagt ſes life, had uſed to take i 
all trees grawirig upon his — — 18 
„ fuel in hig; copyheld aufg, Gr. and Wl. 
copybolder cat down dhe trees-in that 
a and ul for. that purpoſe, and he in 
oor /brayght treſpaſs; but it was 
| judged the-defendant;, that notwith- 
anding! the leyerance be-wight take eſto- 
ers Ay wala wg was in by copy, be 
by cuſtom, which. was above the 
— | Therefore if copyholders have Wl. 
iſed to have common in the-lord's waſte, 1 
r eſtovers in his wood, — ED If 
rofit appreader in any other part 
nor ; and the lord alien the waſte or 
00d by feolfiment ot ſine, and then grant 
n eſtata by copy, the capxholder may 
& the profits in the hands of — 
i th EE unites the ineident to the 
apal; as to the copyholder who claims 
aunt the  feverance,: If the. alicnd- 
bo n be by fine, and be doth net elaim 
1 fave; yeats, it ſeems he is barred, 
Di proves tht he capybode claims by 
1 n, not by the lord for. if he did, 
be Kof ment would bar him of his com- 
nz the ſame caſe is reported by Maar. Moor 81: 
a Elizabeth ſeiſed of a manor in fee, 
a copybolds, parcet of the manor, 
one in foe by * then grants 
Mn copyhold lands 
| to 
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to another in fee; the copyholder make 
his will, and deviſes his lands 10 Murry 
4 Co. 24 b. the. plaindff in fee, and then ſuttenden 
his copyhold land to the uſe of bis li 
will, into the queen 's hands ing —_ 
the heit of the d 
by deſcent, and the dev rr ang to be 
Who ſhould have the land 
And: it -was reſolved e that: though the 
copyhold was: Tevered, fra the manor 
yet it ſeill mined copyhold land; for i 
would be very unreaſonable that it ſhould 
be in the lord's power to deſtroy the cc 
pyholdet's eſtate ; - and the granting the 

Cro. Jac. 572. inher ĩtance over to another, cannot ve 
4 Co. 26. b. Any greutef intereſt in the-copybolder;/ 
as to male his land free, any more than 

it can deſtroy the graat byi'copy.z/ An 

it was further reſolved; that the ol 
deſcended to the heir, were 

the ſutrender; for that was void K 

the lands were not parcel. of the manor 

and the deviſe only will not paſs copy 

| hold ladds 5 dad the co (hall py 

all thoſe ſervices to the feoffee of the.ic 

, heritance, thut he uſed/cto pay; withoul 

4 a court; for all thoſe ſervices thi 
ariſe by reaſon of a court, he:is\excuſtd 
from, becauſe the feoffte can keep 
court; theteſore ſuit of: court, and fing 
n alienation and admittance are ol 


1 2bg 
for now the copyhold cannot be ſold, nor 
the feoffee cantot-mitke atimiteance*ot 
grant by copy; for he is not dominus pro 
tempore, the land being ' ſevered from the 
manor ; but all thoſe things that were 
forfeitures before, are fo ſtill, if the co- 
pyholder be obliged to do them, as waſte, | 
making a feoffment. So if the land were de Bl. 499. 
of the nature of Borough Engliſh,” Sc, — 
ſtill remains ſo. There is no way 
ſuch a copyholder to alien, but by ſv 
in Chancery "againſt Him! and his©heirs, 
As this caſe is reported by Coke, it is Oro. Bl. 258. 
ſaid the co ls rp heir Wan a fine, 
as before; but how can that be, When 
there can be no adrhiftanice : And 'Coke 
is apainſt this; the caſe is but thortly 
reportett. by Croke. 1 Et 1 inne 179% 

When the lord grants the inberltance 
of all che copy hold lands, the grantee of 
all ſuch may bold a court, take; ſurren- 
ders, and make aidimittances, though the 
b of ohe cop ybold dandot Uh hit 
werlity Nuten g m) = Coke" in Wha] 4 Co. 26. b. 
and: ad ck - Ge re ted: ald 2 by © * 

d the ſame f int is alſo refolved 

* another caſe" of thy lord Coe; fer 
thoogh it Be not 7 Was ſtrictly, betauſe 
there are no frecholders; yet a6 to the 
Ee copyhold eſtates, it is a minor ; 

in truth every minor, W 

P 


S 


rec 


1 
270 Ok cuſtomary and 
freeholders aud capybolders, ha hath two 
" courts, one —_— and the. other 
4 Court, for Copyholders, whereof the 
r Taft. 58. a. ſteward. is judge; and therefore what rea- 
 - ſon is there, fince theſe are in effect two 
| | ſeveral courts, and there are ſeveral judges 
W - of them, that the want of freeholders 
' ſhould hinder the grantee; from keeping 
242 court for granting eſtates by copy, eſpe- 
cially, fince the conſequence js 40 fatal? 
and therefore if the lord releaſes the ſer- 
vice and tenure of his frecholders, yet 
Gro. BL 9. the lord may keep a. court for his cuſto- 
mary tenants: And ſo though. the lord 
cannot make two manors of one, con- 
ſiſting of demeans and ſervices, yet by 


n make a manor of 


by ay This — to be hut a di- 
of the courts, which before were 
— for a manor ſeems to be ſo. to two 
intents, as to the freeholders, and as to 
the copyholders ; and ſo in effect ſeems to 
de a double; manor; and theref 
"ns ſeveral, courts i in, * . 
j ucdges, accar to mat 
before them; and ſo it is —— 
of a .manor bo. ae che inheritance of 
the copyholds, but only 12, OR 0 400 
the hands of two men, w | before was 
in one; and yet was as much two, manon 


then as now. Bs notwithſtanding Fn 
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topyhold tenures. 
this, there are precedeMs that ſuch gran- 
tee of the inheritance: of copyhold lands, 
cannot court, no more than the 
grantes of thet inheritance of one copy- 
hold. Aud it is ſaid, that a writ of error Cro. El. 103! 
was brought upon the aforeſaid judgment; 
and becauſe the opinions of the juſtices 
and barons: were, that the judgment was 
erroneous; the party and 
the plaintiff in error had the land, and 
the defendant the corn. upon the. ground. . 
There is the caſe of Bright and Forth, C. El. 442: 
where 4 vecovery was ſuffered. of a manor, 
excepting the land in Braduay, in which 
were divers copyholders for life ; which 
part iu Bradway was afterwards conveyed 
3 the counteſs of Darby, who granted a 
for life. In this caſe it was re- 
ales, that the grant was void, becauſe 
there was no manor; and though it was 
inſüſted on, by one of the counſel, — 3 
there was a difference betwixt © 
of inheritance and copyholds for li 
for yen they were 0 fob life, they” bor © 
not be granted again; yet it was anſwer- 
& by Auer fon, iba is web wi rg; and 
indeed what reaſon can there be for a dif- 
ference why) one ſhould” not be 
again as well as another; and 
may be in one Cale, and not in the 
4 This caſe was Mich. 37 & = El. 395. 
2 


a court 
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El. and in Trin. $6 El. Ander ſon was of 
a quite contrary perſwaſion, and held that 
a leſſee of the freehold of copyhold lands 
might hold a court and grant copies; 
which ſhews there is a material difference 
between the two caſes; or elſe Anderſon 
was of a vety variable temper. And in- 
deed, this caſe doth not ſeem to contra- 
dict the 'caſes before; for thete the grant 
was of the inheritance of all the copy- 
e b. hold lands; here but of part; and a man 
875 cannot; by his on act, create two ſeve- 
ral courts and manors; but when the 
grant is of all the copyhold lands, there 
is, ſtill but one court for copyholders, 
which there was in effect, when the ma- 
nor conſiſted of frecholders. But be it an 
authority againſt: the granting lands by 
copy, it ſeems to be but weak, being both 
againſt reaſon and ſeveral other caſes; for 
Cio. El. 662, after this it was held, that where a woman 
was endowed of the third part of a ma- 
nor, and among the reſt of a co — 
tenement, that ſhe might grant it 
fer for :what appears, this was th 
only copyhold tenement was granted her. 
Bot. this being done by act in eh. _ 
could accmue to any 
4 Co. 26. a. © The leſſce of x hold for a yes 
* . bel maintain an — an ; ſor the 
common law warrants his term, and yrs 
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fore gives him remedy in caſe he be ouſted. 
80 if the lord gives licence to make a leaſe, 
the leſſee ſhall have an ejectment. 

There is the caſe of Stephens and Eliot, Qo. El. 483, 
where it was held, the leſſee of a copy- 1 5 
holder could not maintain ejectment at Cro. El. 545, 
common law; and this is generally ſo; 023, = 
but- then this muſt be underſtood of a 539, 659, and 
leaſe without licence, and for mote than 5 . El. 

a year; for by the licence, the lord gives — — 
up his power of adjudging about the leſ- 1 Leo: 100, q 
ſee's' eſtate, becauſe. when he hath given 16. J 
licence, it ſeems he hath an eſtate at com- 
mon law, though of copyhold lands. It 
is beld alſo, in ſome caſes, that if a leaſe 
be made without licence, the leſſee may 
maintain ejectment at common law; for 
the leaſe is a good leaſe againſt any body 
but the lord. If a copyholder may by 
cuſtom make a leaſe, ſuch a leſſee may by 
common law have eje#tone firmæ, making 
mention in his count, of the cuſtom, yet 
this muſt come on the other fide, by. ſome. 
In this diverſity of opinion, it will be 
good to ſee what is plain, that ſo wwe may 
more eaſily determine and know what is 
uncertain. And: firſt, it ſeems plain that 
a leſſee for a year of copyhold land, may 
baye an cjeclione firms: And it is very 1.85 
plain alſo, that where a copy holder ma 
make a leaſe by cuſtom, ſuch. leſſee may 

i- n have 
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have ejectment. But the queſtion is, 
Wbether ſuch leſſee need mention the cu- 
ſtom in his count? It ſeems alſo to be 
5 plain, that leſſee by licence may maintain 
Mo. 2 2. the action for the reaſon before. But the 
cont. main doubt of the caſe is, Whether a leſ- 
© fee, without licence, may maintain eject- 
ment 1 that reaſon that the leaſe is 
| | ' againſt every body but the lord. 
And firſt, there is the caſe of Goodwin 
8 ver. Lorgůurſ, where it-was held, by all 
El. 536: the judges, that ſuch a leſſee might; but 
the caſe itſelf was upon a leaſe that was 
 *  litenſed,” And it is faid, in the caſe of 
. + -» Haddon ver. Arreſmith, that ſuch a leſſee 
Cro. Pk 461, may have ejectment. In the cafe of Co- 
N69 676. ns ver. Harding, it is ſaid, that ejecłione 
. firme lies of copyhold lands; but it is not 
ſaid upon wins: leaſe. In the caſe of 
fame . it is ſaid by 'Popham, that it lies in 
och caſe: In the caſe of Stopper ver. Gib. 
-» fon; it is adjudged; that the leſſee of 4 
copyholder ſhall maintain an eecfiome 
; but it is hot ſaid, whether upon 4 
leaſe for a year by cuſtom, or licence; ſo 
" that here is no caſe when this was the 
—— and but one caſe where 
adges were of that opinion. 
Ero. El. 394. On the other ſide there 1 the caſe'of 
#3 524 Stephen und Eliot, where it was held p# 
(ew mand a Wa Mn have 
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gje&ment; and it is ſaid ſo in Laughter's 
caſe, and in Harriſon's caſe, that eject- 
ment. lies not of it, unleſs the plaintiff 

declare on the cuſtom; and all thoſe caſes * = 
that are for declaring upon the cuſtom are 30. wy. 
againſt it. And this opinion is ſupported 3 1 Inſt, 57. a. 
by theſe reaſons, that when a copyholder 
makes a leaſe, he determines his will, 
therefore may the lord enter; and if the 
leſſee enter, he is a diſſeiſor. And my 
lord Coke's ſaying, that a leſſee for a year 
may have ejectment, excludes others from 
having it. | 

A cuſtomary manor may be held by  Baltt. 57. 
copy of court-roll, ad _— — and RS 
ſuch a' lord may gran but it cont. 327. 
ſeems it muſt of ſuch ing as have been dul. _ 
uſually demiſed by him 1 it ſeems be Theſe cas 
cannot grant * his demeſnes are thus re- 
— have been uſually Anda: — — 
For though they have been demiſed time court may be 
out of mind by the _— lord by copy, pod by ne | 
that will not * demiſe by COPY 3 a manor, but 
becauſe the cuſtom muſt be, that time out daun court- | 
of mind they have been granted per Do- 
minum Manerii; now they have not been 
— him that is lord of 2 

gh have by the ſuperior 

This caſe ſeems to prove that a cuſtomary 
manor to hold courts, &c. may be with- 
out any freehold ſervices ;/ and it may as 
P4 = 
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well be objected againſt ſuch a lord's hold- 
ing courts, that he bath no manor, be- a 
cauſe no frechold ſervices ; but it ſeems 0 

he 22 have freehold ſervices. m 

Lyn - gens may ſurrender by attor- U 

Il court; for of common right a n. 

— may ſurrender in court, which I cc 

is common law; as he may wake a leaſe bl 

for a year without licence; and as an in- or 
cident to this power, the law allows him 

to do it by attorney; and a copyholder Il pi 
may be admitted by letter of attorney; 

but this is not of common right; for every 

copyholder is to do fealty, which the at- || v 

tdteorney cannot do for him; therefore the I w: 

Iord. may refuſe to admit by attorney; but ne 
if he do admit him, it is a good admit- 

| tance-...But- where there is a cuſtom for a || fer 

ceopyholder to ſurrender by the hands of In 

duo cuſtomary tenants into the lords on 
hands, there he cannot ſurrender by at- be 

cdtorney into the lotd's hands, by the hands Ns + 

of two cuſtomary tenants; for luch a ur- far 
render is warramed only by the cuſtom; . 

and therefore unleſs there be a cuſtom alſo I he 
to da it by attorney, the common law I k 
cannot give that as an incident, for it in- 
allows of no ſuch ſurrender. tur 

4 Co. 26, 2. The lord himſelf, may make adrmit- {th 

tances or grants at any place out of ihe ¶ hv 


manor, fer be is noi confined an more lap 
F 1 9 than 4 


copyhaid tenures. 
than any other perſon, to grant an eſtate 
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at will where he pleaſes ; but there being Id. Raym. 
only cuſtom, which enables the ſteward 0 fp. 1 


make ſuch admittances ot grants, that 
which he does he muſt do upon the ma- 
nor, unleſs there, be a cuſtom to keep a 
court out of the manor, which will ena- 
ble him as well as the cuſtom to do it 1 
on the manor. 


It is ſaid, that 40 ſteward, may nt co- Cro. El. 103. 


pies as well out of court as in; ſed quære. 


Feme copyholder for liſe takes huſband L Ld. Raym: 


who doth waſte, this is a forfeiture of the 59%: 


woman's eſtate; but if a ſtrapger do it 


without the aſſent of the n it is 4 Co. 27. 


no for feiture. | 
If a copyholder be ſeiſed, - by fra; of 
ſcyeral copies, of | ſeveral parcels, by ſeye- 


ral tenures, if he commit a forfeiture in 
one, it is no forfeiture of the reſt: As if 


he commit waſte in part of black acte, it 
s a forfeiture of all that acre; and by the. 
lame reaſon, if waſte be committed in one 
acre, it is a forſeiture of twenty acres; if 
held by one tenure; for the condition i in. 
law annexed to the whole eſtate is broke; 
and ſo the lord may enter. for the forfei- 
ture: But where there are ſevezal tenures, 
though they be in the hands of one copy 


holder, there are. ſeveral conditions in 


* annexed to [the ſeveral parcels, and 
there- 
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therefore the breach of the one is not ſo 
pf the other, If ſuch a copyholder fur- 
- . , renders to the uſe of another, and the 
lord admits him by one copy tenend per 
antique ſervitia, the ſeveral tenures re- 
main; but if the admittance were by one 
tenure, then it ſeems a forfeiture of part 
would reach the whole, becauſe the con- 
dition in law is but one. So if ſeveral 
©" copyholds eſcheat to the lord, and he 
grants them again tenend' per antiqua ſer- 
'.  " wifi@ to A. and he commits a forfeiture 
in part, this extends not to the whole, 
He, that comes in by admittanee upon 
© - another's ſurrender, is in by him that 
made the ſurrender, and ſhall ſuppoſe 
himſelf in the Per by him. 
4 Co. 27, 2:8. Where a copyholder hath ſeveral par- 
cels of land by ſeveral tenures, the lord 
ought to aſſeſs and demand his fines ſeve- 
rally; for the fine for one may be reaſon- 
able, for another unreaſonable: And if 
ſach a copyholder ſurrenders to the uſe of 
another, and he is admitted fenend per 
antiqua fervitia, the fines: muſt be ſeve- 
rally aſſeſſed. | 
No fine is due either upon a deſcent ot 
ſurrender, till admittance, for that is the 
cauſe of the fine; and therefore if after 
that the tenant deny to pay, it is a ſorfei- 
ture; but if the fine be ancertain, the — 
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nant is not bound to pay it preſently, be- 


cauſe he could not tell what it would be; 


but he muſt pay it in a convenient time, 

or elſe the lord may appoint a day for 

him to pay it on; but a fine certain he 

muſt pay preſently upon adtmnittance. Note; 

The lord ought to aſſeſs a certain time and 

place for payment of a fine uncertain; for Hob. 135. 
the tendnt cannot carry it always about 

bim, and he ought to demand it. 

When the fine is uncertain, it ought to Cro. El. 779. 
be reaſonable; or elſe it is no forfeiture if 1 C0. . 
the tenant do not pay it. As this cafe is Two years 
reported by Croke, it is ſaid, when a fine ne e 
is certain, the heir ought to tender it upon unreaforable. 
his ptayer to be admitted. As it is report- | 
ed by Coke, it is faid no fine is due until 
admittance, and that admittance is the 
cauſe; and as Croke reports it, fo has 
Moor, 62 3. and if he do not pay it, It is 
a forfeiture, This ſeems to contradit what 
he ſaid before; for if it cannot be a for- 
feiture until admittance, the demand of Hob. 135. 
the fine muſt be of the perſon of the te- (Co. 29. b. 
nant to make a forfeiture.” So of tent. 

When a ſuttender is made to the uſe 
of one, without expreſſing what eſtate the 
ceſtuy gue uſe ſhall have, he ſhall only have 
an eſtate for life,” except there be a par- 
tieular euſtom to the contrary; as if there 
be a cuſtom that he that ä 

i 3 | 


made to the lord for life, to the uſe of 


over? Or, quere, Whether, the words for 
he that is admitted be in by the ſurren- 
0 „ uſe of his wife, for ſhe takes the eſtate 


render be preſented according to the cu- 
ſtom, it is good; otherwiſe void. S0 if 
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fibt & ſuis, he ſhall have fee; this cuſtom 
is good, and ſo of the like, The limita- 
tion of the eſtate is always added to the 
uſe, not to the ſurrender into the lords | 
hands; for a ſurrender of the eſtate gives 
up all the copyholder hath to the lord, 
Put the caſe then, that the ſurrender was 


another for life, what eſtate would the 
lord then have, and what could he make 


bife would be of any ſignificancy, though 
deror. Yet, may a man ſurrender to the 


from the lord, as an inſtrument to convey 
the eſtate to her; and ſo it comes not 
within the reaſon of other caſes, that they 
being but one perſon cannot; contract; for 
he gives the. eſtate to the lord, and he. ad- 
mits the feme to it. 

If one: ſurcenders, and . if the ſur- 


the cuſtomary tenants, by whoſe hands 
the, furrender was, die, yet if the ſur- 
render be preſented upon good proof, it 

is ſufficient, * | | 

If he, to whoſe uſe the ſurrender was, 
die before admittance, yet his heir ſhall 
be e ;, for upon admittance 229 
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eſtate is in the cefuy que uſe from the ſur- 2 Sid. 38, 61. 
render by relation. 

Where grants have been made by copy mg Sed 
for life, a grant durante viduitate \ is good, Thr 4. 
but not vice verſa. S 

A ſteward is a good ſteward to all in- 
eents and purpoſes, that is retained by pa- 
12 either to take ſurrenders, or make ad- 
mittances upon voluntary grants: But the 
lord may diſcharge ſuch ſteward when he 
will, chat is, if he retain him generally; 
1 yet a retainer generally by patent ſeems 
o de for life. The king's auditor or 
receiver hath no power by parol to re- 
d a fieward to hold the Kitg's courts.; 
J || but he ought to have letters patent 7 
* I the ſtewardſhip of the manor, to make 
Jy: 3 ants. The kings s' ſteward 
N . cio — make voluntary grants, 
much mote ay the ſteward of a com- 
mon perſon, if he do not diminiſh the 
ancient — 

The (caſe of Shaw ver. een as It 
is is reported by lord Coke, is an authority Cro. Ei. 5599 
that debt lies not in the king's courts for — 
damages above 405. but the remedy was Cro. . 426. 
in chancery, or in the court of the ma- (Co. 31. 
nor; as it is reported, it is adjudged, that 
dedt doth lie in the king's courts, becauſe 
the .court-baton doth not hold plea 5 Stra. 786. 
things above 405. As it is repored by Cn 


— % 
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the qneſiion was, Whether the damages 
were Tn aſſeſſed to 500. when the court- 
baron cannot hold plea of above * apd 

tt was held they were. 

i VDnder- wood may dere by copy, 
poly Lupus thing, parcel of the manor, 

t to the manor, _ 
pres” =; 2 one copyholder 0 ies 
common, Fe. in his lord's ſoil, is good; 
for all the other copyholders may hee N 
forfeited their eſtates or intereſt therein. 
4 Co. 31. If copyholds;come into the lord's hangy, 
if be male 4 leaſe of tham for iſs & 
years, by deed or without feed, the ge- 
Carthew 428. L was us deſtioyed ; becauſe during tho 
tes it was not demiſed, or demiſcabl 
copy. So if he make a feoffaent in 
2 upon condition, and enter ſor the 

condition broken, yet it is not grantable 
by copy; but if he Keep them in is hands i 
ever {a long, or grant them at will, chef 
may regrant — again by copy: fo if the 
anterruptign be tortious, ay if the lord be 
19 44 Ale, and the diſſeiſor dies ſeiſed, aud 
—_ Dl T1 Il 

grant by copy; ſo it unt 

1 ere made: a feoffment itn fe. 
109 if ir extended. in he Jards 
IS, Or wife be endomed, though 
> Jnterrugtigns be by act in law, * 
ball derer be granted agen. * 
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If the copyholder accept a leaſe for 2 Co. 17. a. 
years from the lord, the copyhold is for 

ever gone; * = by the ſame reaſon a 

releaſe upon that leaſe will pals the free- 

hold and inheritance to him: But if a C. Cr. 52. 
r I leaſe be made of the manor, and of a co- 9 
ppbold tenement by expreſs name, yet Hob. 21 + 
this will not extinguiſh the copyhold. n * 

If the copybolder takes a leaſe for * 7+ 
years of the manor, his copyhold hath no 
continuance, but he may grant it by cop 
to another: If after the copyhold comes 
to the lord's hands; he aliens the manor 
by fine, Ge. che alienee may regrant it. 

The lord ſhall not have the cuſtody of 
lunatick perſons lands, unleſs there be a 
cuſtom 0 it; neither (ball the kipg haye 
it, for the prejudice that would Falls to Ut ſupra. 
the lord, 

I n caſe of a widow's eliate, it 1s 6 «Rl. Abe 
to be teſolved and agreed in Lex Cuft 0 
ws We „ the" * 


that no fine is dus Pere 77005 
erh the een 9.190 0 wo- 
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man, yet that is no argument ſhe ſhall 
pay no fine, for the eſtate is id the hei 
by deſcent, and yet be ſhall pay a fine 
- .. and both "fe compellable to be admitted; 
7 dts. and then why ſhould they Hot pay a fie? 
5 The like of Boer ard cortely. 
Hob. mY A copyboldet bad common in his lord 
40 % waſte; the lord gtants and confirms the 
Need cop ybold land to him and his heirs, cum 
- — Abe Ae adjudged the common u 
1 extinct being annexed to His cuſtomary 
210. eſtate, % "the cuſtom, Which eſtate tein 


| -=_ * determi the *comth6hi- alſo is, and 
3 cannot eöhunue without words to that 


250. intent, and. cum pertinent will "not do; 
For. che common was not appurtehatit to 
 the' freehold eſtate granted by che leit, 
' thetefore: care bught co be taken in nf 
| -- Chifing copyhold eſtates, to add whe 

Aae e egtigde cotfron” and other ptofith e 1 


ears lo the copy Folder after the infrad- 
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Cro. Ja. 283. * 10 this' Caſe is cited the caſe of Fi 

ver,. Ward, where the lord granted to his 

copyholder the freehold of Sis copyhold, 

225 8 Gtunt unto him 1. the 

rifle; tearfierits and beredktamegts chert. 

bs pro 8. rakes theretg. ſe | 1, 
it was held he- loft 

bolt ; ihe. reuſom ſcems to be, — the 


| "common was nothing appertaining, of 
to 


copphold tenuren. 
to the! freehold; he granted: But as this 


ae put in all commans, Cc. appettaining 
te the ſaid meſſusge d and there another 
reaſon -18 added, v. now. he claims by 
che lord who cannot have .conamon in his 
un, ground. But this is a reaſon only 
where, the common is in the urd's ſoil ; 


alt ſeems. in ſuch. caſe, there is ho way to 
Se ee. For by the grant 
of; the freehold It gone, and the lord 
make ng new grant of it, but in his 
he may. 2 „ 195104 (422, 263 to bt, 
y.jlard. Coke, in his treatiſe of 


reat, of the copyholder, and he faith that 


forbear. until he bo provided 5 that this is 
toricigure,.,; And lat if the lard make 
2 Fogtinual demand upon tholland, and 
copyholdeg is pot there, this 48 a for- 
OR + fs Tha once, — no 
body. 8 Ahig is no forſeiture. Now 


N 
hs. cap De W 
hd, at as Harte 


me; yet id cas of 
4 


a con-; 


caſe is reported by Moor, no other words Me. 667. 


but the other helds where it is incanather's ' 8 
ſail, which is a euch, ſtronger caſe; for , 2 168. 


Copy- c Op 16 
olds, Sith, that, if the lord demand: his et =: 7 


be wants money, and intreats the lord to St: 447. 


d wol- 
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a- condition. for reentry, that had been 4 
forfſeitute to entitle the feoffor to an en- 
try. But the condition annexed to copy- 
hold eſtates, is a condition in law; for 
the eſtates of are but an eſtate 
at will; and yet the law makes an inhert- 
tance of it, and puts it out of the power 
of the Jord- to determine: their eſtates, ſo 
they do their ſerwiets. But when 
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1 eſtates, but ſuffers the lord 
to enter; hut then this refuſal todo their 
ſervices muſt be wilful, as it ſeems, which 
will amount to a detertninatiom of the 
will of the copyholder, and not any othet 
„ -- refulal, if he Gignifics/ his defign ta pay, 
and ſo 10. continue his will; and there- 
fore che daſe above, ' where the 
holder intreated: be lord to) forbeaf, i 
not law. To p 


was upon 
three years"! rent, n 5567 * 
whether id were a forſritare or no; 
Cro. El. 505. ug dhe caſe is by Grote, one 
u of: opinion it was no forfei 
cauſe; it was only a denial in law; 
9p onnditiof in law was not annex: 
to:the non · payment, but to 
refuſal; Bot e. Judges 
222 
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COopyhbls cares. 
de a" forſtitute, and that a denial in law 
is 2 ſorfeitore, 36 wen as a denial in 
deed ; Dre "und? no more of 
it is THe in that book! But the caſe W 
40 reported im NM; And there it is faid Moor 350. 
to be Held! rc the ſatne two 
* dges; But the reaſon wat, becauſe 
bo 'a'*96h-paymetie” amouhted to a 
abb 3757 tl 0 37 TSS. It 4 
10 U. Che fays, : that genvind: 
"a4 16 noforfbitates!  the' 2 2 1 
de det dete umlefb t be © tolningart Mel OI 
tan: And thefe is the wiſe zd Hobure, Hob: 135- 
wbette ir wνẽadjudgetd, that a detnand fer — 2 X 
rent l the perfom wf the © 
GEE ich proves that a denial * 7. 
M rn hör make u Worfeiture Thee 
— . a ffne r f 
riventy nöbles upon his-Eopyholdet;) und 
appointed him te pay N his baff at 
is hotffe Within thethawor threeinodiths --» 2 * 
iſter; inch che fine being not paid at the 
time appbltited; he entefed without any 
doo 2101 bag ten eh baer 
erhe Gi ef nan was this; dhe Lieb 122 
lord dnpded the tent of the 
de anſ were he had it not with 
him ther, bur at he would pay it a8 
doo a8. be ev6ld 2 dhe lord fd, "pay it at 
thy houſe at ſueh a dy, 
vickin the dee 
13 
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the copyholdes's: words (though a denial 
in law) was np for ſeiture, but his non- 


payment at the day aſſigued was a forfei- 
4ure,. becauſe it amounied to u wilful de- 


nial, for he promiſed to pay it, and failed; 


unde, and dinerg; perſons; came 


wuasdls it; ſhe anſwered that ug did, not 


- but had the, place afligned, been, out of the 
manor, it 3 no forfeiture. . This 
caſe i . Or ;different from that next 

preceding; for here was a demand of the 
9 copyholderi himelt; 3 
at all. There: is the caſe of (Altan = 


Utbert, where; a Widow FLO 
rent, whom ſhe; W mg Pak at 
laſt comes a young gentleman ;agd de- 


.. 


know him, but if be would Fa 
her, af; ſhe J his, dancing, ſhe, would 
pay bim; this denial was ee bt 
feiture, not being wilful. An. 
f the eſtate of the lord ce; by link 
tation of uſe, and, the uſe and, he 
the manor is transferred; ig ang 
ds the rent, and the coho 
denies FI ar oe e Wich 
to him of 
; eftats, | The, ls la yy, a Ef 
and:ſale, of ia. manor, incolled, Se... 125 
= ee e Oe Rs 
e and releaſe; 1 Manor, be 1Þ 
3 of. the loud himſelf, and 08 
— 
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the hands of any leſſee, and he makes a2 2 
leaſe; and then . the leſſee having 
poſſeffion; guære, if the copyholder de- 
nies paying, if this is not à forfeiture, 
becauſe. the entry of the lefſce is notice 
as much as livery, ane 

Non- appearance at court after See 12 $50. 
is a forfeiture of the 9 but with: ? Rl. Rep. 
out warning it is no forfeiture; but only Ny + 429. 
negligence ; and after ſummons it is a for- 0 5: 40 
feiture, without an expreſs refuſal, as * * 
caſe of rent: For the conſequence is more 
fatal in this caſe, becauſe without the 
copyholdet's attendance there can ber bo 


Court; | 5 | 
per uri cur. in 870, Braidnche" i Lev. 104. 


I I SY IO Oe 


It is held 
caſe, that a general warning within the 
iſh is ſufficient; ſo that if the copy- 
der doth not come, let him hve where 
he will, it is a forfeiture, becauſe his tet 
nant may lend him word: It was there 
likewiſe' held, that ſickneſs, or à great 
office, may excuſe ibe cop yholder's arten- | 
dance, 'atid that ſet vices cculd not be doe 
| attorney, but an attorney may effoin. Sk. 
ws td the polat of general warning, 
four” has been adjudged: ſuffi- 
cient ume; and hoe enn a copy bolder be 
ſummoned in that time that lives 200 
Th off; therefore it was held in the 
bs wt: T2” 1 A 54 r 2 caſe 
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ez MOertuſtomaty an 

Cro. El. 353, caſe of Jauner ver. Cromwel, at gene- 

* ral notice is not ſufficient, but! a per ſonal 

ſummous: The like in Criſp and Fiyar'y 

ceuaſe. This opinion feems moſt teaſon- 

able. If a copyholder be in debt, and is 

afraid of being arreſted, or is a bankrupt; 

| OxPle: 155. and keeps boufe, -theſe ys ne 
0 Nie Rea 105 4 28 SEL EEE 

The lord comes to the c wt 

requires him to do his ſervices; and the 

copy holder anſwert; if they are due, be 

will do them, but it ſhall be tried at law 

Style 141. Feſt, „becher they are due by law; this 

| is no forfcirure, ' being no wilful refuſal. 

If the copyholder ſay, if it be a court, 

be will appear at it, if not he wf not, 

this is no forfeitute; but if there were no 

controverſies. about the court] but that i 

only uſed as a ſhift; chem i onde 660 

(jan HU 00; 060 37 8 eee 

Style 387. HH 2-:copyholdervrefuſe: to ** 

Gro 14nd. it ig a forfcuhuret, Af a coαhhuder code 

1 Lev. 100. not to be admitted unhere the cuſtom ui 

1 30, the manor is: heir '{ha}l\'coms 
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| er eie chu ihe lord-(hild delle v ch u 
forſeiturt, or the cuſtam i [00+ 
Aomybeing' only to compel ne tenant in 
e in 60d! de adgznel. Bot if the 
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Copyhold:tengrex;- 
heir be, beyond, ſea at the timt of the de - 
ſcent, or within age, non comet, or in 

pꝛiſon. But i it ſeems ſuch cuſtom would 

bind a feme covert, being like to dhe 
caſe; of, nes, at common law; in which 
caſe they only were not bound: who could 
not make claim; but a feme covert ha · 
ving a huſband, may clam by him, and 
heir be within England, at the time of 3 
the firſt proclamation paſſed, nod then 
80 beyond ſea, ; be- ſhall-rforfeit; for he 
had warping, and ought to have come in, 
— gt diſabled himſelf from ma- 
| tif . gone beyond 


al gucre. Je es ſad by Mil. Go . 
lat dau the lord, canngt ** 


2 W 21 1801. 2 Nen 
articles, {aceonding hto their gath, this & 
ba forfeiture of. their \for the 65s E, 


copybolds, 
thereby enſuing. If thee cop - 
Le amb Je ie a; forſeie, yet 
is 0 diſſeiſin 0 the lord, I wWhith i 
— * foyifuny's les 


f 
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1 Dulſt. 21 


is good na deen ber- Ge Jord; 
for it could not be a leaſe ht all, if it were 
a diſſeiin, It is a forfeitute, becauſ® the 
22 has broke the- coſteim of the 
maner, by bringing in a tenant? without 

duy admittande 5 but it is po diſſeiſin fn 
favour of the lord, ſiace the gopyholdet 
hath ſoch eſtate as ay laſt moch Jonget 
than tbe Jeaſe, and not me 
will. Di.; 111. . WOT 01:97 26; 42d 
4 Buf 18g. n de, wörwih debe ar copyholdet 
for feit his eſtate, oeght to hade x certain 
beginning and end br eiſe it ic 4 void 
leaſe an cn convey at moſt but an 
deſtate at) will, \which is no forfeitare. 1 
| for life makes 8 leaft'For 1 
Abe. year; and then makes a leaſe to the irs 
party for another year; to commence: ond 

101 * or. dap aſter the firſt year, and then ſutren- 
ders his copyhold to the lord; it was ud. 
| the ſecond leaſe was a forfeitute; 
for it is not warrtnted by cuſtom, and ſo 
being out of the cuſtom, it iu, a everj 
72 other leaſe for wars, n fatfeitars; for 
S. 1 - though it be not to co mener till after 
217 18 5 the fioſt desto. ended, yer the land is eher. 
did with a double intereſt, one ##" pres 
fai ine other in unuro j vi dich is 2painſt 
the cſtomg and 'fo. a for feitare:-i-86- 
condlyy: It ab ed: heb lee w 
A no had * 
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by the furrendtr,. and when the lord en- 1 Rel. Abe. 
ters by ſores of che ſurrender,” he is in 
vy title parumunt the leaſe. Bot t ſeems | 
the firſt leſſee ſhall enjoy his Teaſe, or elſe 
u were in the power of the lord to defeat 
his own grant. There is nothing ſaid of 
this; but the caſe in! Rolls is, That the 
{eaſes were executed at one and the ſame 
time$ and then the leſſee, being —_ —_ 
5 may. perhaps forfeit aßd as the 308. 
— wrt the reſt, the leaſe was 

im to commenee in reverſion; 
Fi —＋ he is as much party to the wrong 
in the other way; and fo it ſeems the 
lord may enter preſently. The ſame point o Jac. 306. 
of a leaſe for a 'yeat . a day, acfudged 
. 557 208 lrRt ro 14 | 
52: makes a leaſe of his opel to Ceo. Jac. or. 
one for & yetr, and then covepünts the 
kefſee ſhalf erhoy it de anno in onnum. No 
ſorſeitute, only à covenant and not 4 
leaſe. Qyere; and ſee the book; for the 
words Covenant and Grant make à leaſe, 
89. Bat in another cafe it was held” chest Cro.Car. . 
theſe words by conſtruQion fhight mak C0. Jac 92- 
1 leaſe, where the lands might be let; 


batether wiſe" where: the lids could not 
— 


be let; which diſtipction ſeeinis 
ſonable; for the words them ſelots 
—— ſeaſe; and it wood — 
o, obhſtrection to wee e, 

e, 


Kerr r rr eee 


254 MAhrufmmopeand 
* 5. ee eee n een 
import of — — V 205 
Cro. El. 499. (Av leaſe: by. parol,. 10 me, 

th mence 1 is A forſeiture, bocauſe 

. af be unlawful contgack made 10 h 
392. lord's diſheriſun. 


8 * 
Moor 184. The lord gives licence 10 his copyboldef 


at n nnter 


10 make a leaſe for twenty - one ycam, to 
begin next Aiclhuelmas; the copybolder 
makes a leaſe. according]y;; but before 
82232 another leaſe, by inden. 
ture, ta another for. twenty-one years 40 
begin at AMichaclmas next; it, was held 
dy Anderſon that this was a. forfeiture; 
Fox 1 e for the leaſe (Was. void 1 in paint 
of,intereſt,, and only worked by. way of 
eſtoppel. betwixt the parties; and if no 
0. 0 intereſt how could; it. be a forſei 
ture: Vet had the firſt leaſe: beęn furren- 
dered, the ſecond leaſe would. have taken 
effect, and ihen che land had been char- 
5 _ 
happened, was charged 
. in point of intereſt. And this 
ie he caſe. of ar future leaſe ; — 
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canpheld tenuren. 

ot livery, no forfeiture, becauſe with- 
out livery. nothing paſſes; nia a leaſe 
for years an.intereſt paſſea by the, delivery | 
of the hoy Pr}, FO eee 
ſeiture. „ 75% 6 
My lord Coke ſays, if tenant for n dl g dre 
2 ſuffet neee, 9 
the lord's court, as a copy of in- 
beritance, this is a forfeitate, but Lan 
Cuſt. page 206. ſays it was other wiſe ad 
judged in the caſe. of Bird and Keck, 
Leo re. If a copyholder erect a now 
houſe upon the land without licence, it is 
zo for ſeiture, becauſe it is for the meliora- 
tion of the ſtate of the land but then 
— houſe muſt be ſubject to all dh 
cuſtoms of copyhold land: therefore ifghg * Nell. Abr. 
pull. it 22 Og it is a forfeiture. % 

Waſte, either voluntary or permiſſivde 8 Inft. "4 * 
n a forfeiture of copy hald CS * + Roll. Abr. 
there op eau raps to cut trees Ages. 
loems if a ſtranger. doth. pn ware I Co. Ci 163. 
capy hold lands, it is no fonſeiture, 
ſauſe not the, cappholder's a&. My 
ke, in numbriag permiſſiue waſte, doth 
not — bs waſte. done a ſtranget. 

And further it is reſolyed in · Ci ftan s cſcb * + Ralls Rep, 
iat if the huſband commit-waſke.inJands ?7 

ob his wife's, t is a forſeiture a but M 4 4 Co. 27. a. 
ſtranget gammit;;waſte, it ig no forfeir 
Wie ; and it Roms: every furſeite dught 
41 to 
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Dt: 
to be the-wilfut- act of the copyhdlde: 
o as it may amount to a detetmination 
Lit. Rep. f his Will, Toraing plowed land to 
xg ate ' hop ground of "a piſtary'is à forfeiture. 

. It is faid to be reſolved in my lord Mon- 
d. Aue caſe, that a copy holder by com- 
2 El. 498. mos law, cannot take houſe-bote, e. 
1 Roll. Abr. büt muſt have a ſpecial cuſtom to war- 
„ There is the caſe of Faſt and 

Bardi, a as reported by Croke, that a 
| ebpyholder cut down tender. trees, and 

ler them tie" Hive'years, and after the ac- 

tion brought employed one of them; but 

the Jury found he cut down the trees for 

the reparation! of his houſe; and even inn 

_, thi caſe two judges were of opinion that 

it was no forfeiture, being cut down 6 
tepair g and yet” in the putting this caſe; 
"Ro . is no cuſtom ſaid to be found for 

1 cutting down timber for reparation, 
AMT 5 But Moor,” in atguing ſays, that it was 
+: 4. 3.» fokind' io, {© efe the trees were not en- 
ployed: in five years, and then but one 
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emplayed, god that to after the action 
Moor 392. 2 £ mou ini reporting:thid caſe in 
 the'former part Lays, the copyholder cat 
dan te des, no cuſtom bein found 


| obe way or viher; for 3 to be 
one ce difpunihable.”-And thes 
| a little further he faith thet the jury 
OM eſters or cutting trees fot 

8 repe· 
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ration ; en afterwar fa 
124 1 ay == "Da Yarn 
as it is found OPER five.) years 
th.cutting, 12 1 0 Sat ter the & for 
ture, and ad jon brought, is a dilpen⸗ 
the fork, citurs: 10 DIC 
XX May 
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holler to name 8 

8 det life cannot by cu 
| Tante, Bur if d. din de a 
ref 2 ſuch cuſtotn | 
[ "my 10 Cite he, that if z 
58 er do waſte, it id a forfeirore, 


chere de a kuſtom to the cbbtraty. 
a 10 pan for à top reed: 
o_ 1 ce 2 el, 
uch 4 Kr 9 u the 5 
b ede tho gh 
be wit with the titn. 
n Ace ee 
&.2 1 80 folder 7 
12 8 if 1 11 takes the 
125. Roy 7225 of the N r Ron 
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fitance; if there be to cuſtom,” U nders 
eflee cuts down trees, it is no forfeiture 


of the copylt6lder's'eftate, © 
I the lord Fuat Ba Bed 1 
* the land, or 5 hich after 

may cut the” ters row roo by 
—— — the me but as that 
ile pot grown, the en dien itte 
e y years le for a Fig fro 6 ad- 13 Co. 3 : 
e r upon a. ſütrender * 5 
o de unreaſonable ; but here v0 _ Op 2 ry 
are only for life, "IH fall Ht the lord's THY: 
bands, there the ittereſt pafſes from tie 
lord, and ſo 'arbitrio domini ter æſimari 
Aer; but in cafe of ſurrenders, the lard 


only ar inſttument. * 
The lord of the manor way gut down 13 Co. 68. 


the” timber-trees growing upon the _ | 
hold "lands; ' provided he leave Leet " i 
bor hopſb- bote, c. This wuſt be under | 
ſtooc where there is no caftom for the 
copyholder to cut timber- tees. There- 
fors the daſr before * 
ven! the lord cuts down es, there 
45 50 k N for cho 
to eu a 
1 foe it is. no neo nd 9 king Rego — * 
d ane vs; and therefore if tHe lord cut 


600. 
. 


down the trees without leaving fufficient 
bot fuck for. che copNholder 10 talas·ſlisotids 


Lecken ren the eaſe r Ri 
* 3 | 


Df. cuGomguy and 
lord. And my. lord, Cote, preſently after 
he, had. daa e e x56 ution, that 
2 lord may take the timber-trecs, lez- 
13 Ov. 69.55 ning een the copyholder for houſe- 
„Ac, puts a; caſe of an action upon 
the 7 brought by a copyholder agaiuſt 
bis lord, for cutting down pollingers, | 
where, the cuſtom of the manor, 
every copy holder had the loppings of thoſe 


240 


Cro. El. trees for, tuel. And this calc is cited, to 
_— 546, prove that ; an action of treſpaſs lies againſt 
355. the lord: for cutting tcces, not leaving ſol- 


- figient, ſo that the caſe muſt be under- 
ſtood; where. there was: not ſufficient be- 
fides ; or elſe my lord Coke cites a cak 
where it is reſolved that the lotd can cut 
F. e to prove hat an, ction of 

wy I far cutting, and not. leaving 
"fat 2 ; rap: follows another refoly- 
tion in the ſame caſe, that the lord ma) 

cut down, timber-trees, leaving ſufficient; 

and the cuſtom to Ade alteration; 
for e inthe ome cle a. 
19 NO — com. jure may take 

aa, 15 fe · bote ſo that the laying WY .. 
om ſeem to be only by way of camiion. 
39 if a copyholder commit fe 
l n, he, . to the. lord 


kopyhold tenures. 241 
without any particular cuſtom; elſe a fe- Ld. Raym. 
lon would have no puniſhment in his po- 
ſterity, if he had copyholds of never 10 
great value. Coke, in one place ſays, if Co. Cop. 150. 
a-copyholder commits felony or treaſon, ' __ 
he forfeits his copyhold preſently ; in an- OY 
other place he ſays, he forfeits upon pre- 
ſentment; * and in a third place he ſays 
the lands eſcheat to the lord. In none of 
theſe caſes he mentions any cuſtom, but 
ſpeaks generally. It is a forfeiture pre- 
ſently before indictment or attainder, as it 
— becauſe the cuſtom will not, in fa- 
your of a felon, ſupport an eſtate at will, 
but let the lord determine. it, as in caſe 
of any other eſtate at will. The E 
will not give his eſtate to the king, 
cauſe then the lord would loſe his — 
vices ; f yet in Packington's caſe, a cuſtom 
b:alledged for the lord to bave the for- 
feiture of his tenant's copyhold land for 
8 Dr there the cuſtom was for the 1 Leo. 1. 


4 * 189. 2 Vent. 38. 
x Lev. 263. 1 Lev. 
217. Godd. 287, hs oh 


+ In. Packington's caſe it a the 
lord might ſeiſe; becauſe the cuſtom —— _ for 
Fr bir de kin. 1 Lb. I. | 

a] R „ 1 vie 


242 
| | wife to have her free bench, and be ad- 


Of. cuſtomary and 


mitted, during which time he that had 
the inheritance was attainted and died, and 
then the wife died; it was adjudged the 
inheritance was forfeited to the lord, not- 
withſtanding he was not tenant: The 
cuſtom was if any copyholder be con- 


Co. Cop. 164. victed of felony. However, it ſeems con- 


Ut ſupra. 

Ld. . 
154, 306, 
307, 1000. 


Incloſure of copyhold lands is no forfei- 
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termined ; but a 


| 
viction is not neceflary; but if the thing 
will bear it, it is good to lay a cuſtom. 1 
* My lord Coke ſays, that if a copy- 
holder be outlawed or excommunicated, 
upon preſentment, the lord ſhall have the 
profits of the lands. It is ſaid in Lex 
Cuft. 210, that if a copyholder be out- 
lawed in a perſonal action, it is no for- 
feiture of his copyhold, but the king ſhall 
have the profits; quære of this; for then 
how can the lord have his - ſervices paid 
bim? Sucre, If a copyholder forfeits 
any thing in utlawry, unleſs for a capital 
crime. If a man be convict of man- 
ſlaughter, and reads, he ſhall not forfeit. 


wre. If the lord hath uſed to have 4 


Wer 


If tenant at will be outlawed, his eſtate is de» en 
copyhold is not forfeited or deter · Wien 
mined by outlawry, Lit. Rep. 234. | | 
yholder was outlawed, ' iy ” it is no 
fotfeiture of his eſtate. 1 Leon. 99. J. 710 | 
A of ; eld- 
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field-courſe over the lands of the copy- Hut. 102. 
holder, if he incloſe them, and there Lit. Rep. 246. 
hath been a cuſtom to fine for ſuch in- 

cloſure, it is no forfeiture; but if there 

hath been no cuſtom to fine, it ſeems it 

is a forfeiture, becauſe the lord hath no 

other remedy. Reſcous and replevin are 
forfeitures of copyhold land, becauſe they 

amount to wilful refuſals. Defacing of 
land-marks is a forfeiture, 

Feme copyholder of inheritance takes Cro. Car. 7, 
huſband, who makes a leaſe for years by 

deed indented, and dies; the feme may 

enter; or if ſhe be dead, her heir may 

enter; becauſe the forteiture for which 

the lord might enter, continues no longer 

than the huſband's life, and then ſhe may 

avoid the leaſe ; but if ſhe does any thing 

that makes the leaſe to have continuance, 

it ſeems then the forfeiture remains; but 

if the huſband doth waſte, as in cutting 

trees, there the lord's inheritance being 
prejudiced, the forfeiture always remains. Ld Raym. 
5 if the huſband denies to pay the rent, Co 2 
or to do ſuit ; for the lord muſt have his KO EL 400 
! Wervices, and the feme hath no way to 2 Rol. Abr. 
void thoſe. nonfeaſances. It was ſaid by 5 

de- None judge, that if the lands come to the 

ter- Meme after marriage, it is no forfeiture, 

„ ecauſe it cannot be ſaid to be her fault to 

7. Make ſuch a huſband as would not do the 

ield- "8 ſervices. 
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| ſervices. But it ſeems this diſtinction, 
for the reaſon aforeſaid, is of no uſe, and 
it-is not mentioned in any book, Mot 


Cro. El. 499. of the judges of England were of opinion, 


Mo. 393. 
1 Rol. Abr. 


309. 


Owen 63. 


Rol. Abr. 


that a leſſee for years might take advan- 
tage preſently of a forfeiture, though his 
leaſe were to commence in poſſeſſion at a 
day to come. - It is agreed on all hands, 
that leflee for years of a manor may take 
advantage of the forfeiture. 

A copyholder makes a leaſe for years, 
the lord grants the freehold in fee or for 
years, no body can take advantage of the 
forfeiture ; for the wrong was to the lord 
pro tempore, and he hath diſpenſed with 
it by making a grant. 

Copyholder for life, the lord makes a 
leaſe to commence after the end, forfei- 
ture, or determination of the eſtate for 
life ; the copyholder commits a forfeiture; 
the lord will not enter; the leſſee may. 
Copyholder for life, remainder to another 
in fee, the farſt copyholder commits a for- 
feit, he in the remainder ſhall not enter, 
but the lord ſhall hold it during the lite 
of the firſt copyholder; for copyhold 
eſtates | are not like thoſe at common 
law; for in copyhold caſes the remainder 
is to commence after the death of tenant 
for life, and not after his eſtate or intereſt 


is gone, But in ſuch caſe the wo_ 
0 
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of tenant for life would not prejudice the 
eſtate of him in remainder, unleſs there 
be an expreſs cuſtom for it. So if there 


be a cuſtom, that if upon a ſurrender Cro. El. 879. 


made, the ceſtui que uſe doth not come to 
be admitted before three proclamations 
paſs, that he ſhall forfeit his eſtate. If 
in that manner a ſurrender be made to the 
uſe of A. for life, the remainder to B. in 
fee; and A, ſuffers three proclamations to 
paſs, and B. makes no claim; yet ſhall 
not B, forfeit his remainder, for the cu- 
ſtom ſhall be taken ſtrictly; but the rea- 
ſon of the reſolution of the caſe implies, 
that had the cuſtom been laid to reach re- 
mainders too, it had been good, and the 
remainder had been forfeited in that caſe. 


Then there is the caſe of Raſtal and Cro. El. 598. 


Turner, where tenant for life of a copy- 
hald, the reverſion to another in fee, con- 
trives to ſell the copyhold to another in 
fee, which is to be done in this manner : 
The tenant for life is to commit a forfei- 
ture, and the lord is to ſeiſe, and grant 


Ld. Ra 
it in fee by copy to the vendee ; all 2 


which is accordingly done; it was adjud- 
ved, that the intereſt of the reverſioner 
was no ways prejudiced by the forfeiture. 
Theſe authorities are grounded upon 
the higheſt reaſons; for elſe he that 
bath but a particular intereſt in copyholds, 

R 3 will 
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will have as good an intereſt as thoſe that 
have a fee; for by ſecret covin he may 
commit a forfeiture, and fo give away the 
fee, But notwithſtanding theſe authori. 
ties grounded upon ſo good reaſons, there 
8 is a caſe in Moor, where a copyhold to 
two for lives to have ſucceſſive, and the 
firſt committed a forteiture, and it was 
adjudged that thereby the remainder was 

| forfeited, ; "6 
Co. Cop. 164. It is held by my lord Coke, that a pre- 
—— 499 · ſentment is neceſſary to make a forfeiture 
3 Keb. bs in thoſe caſes, where the lord cannot be 
preſumed to have notice of himſelf, as if 
the tenant commit felony. But it is faid 
per Cur. alibi, that prefentment is not of 
neceſſity, but only for the lord's better 
inſtruction, and be may take notice him- 
ſelf if he will. And indeed the reaſon 
given by Cue is of no cogency, that be. 
cauſe the lord cannot by intendment have 


ſhall take no advantage of them without 
preſentment ; for if he can take notice of 
them, why ſhould he not, ſince preſent- 
ment is not that which gives title, but 
only lets him know what he hath a title 
to; But however, it is ſafe to get fuch 
things preſented ; and if there be a cu» 
ſtom for it, it muſt be purſued. Where 


4 Ca. 27. «eel 
Cre. El. 353-the tenure is ſeveral, there the r 
> « ' 0 


notice of them himſelf, that therefore he 
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of one part is not a forfeiture of all. It 
is ſaid by my lord Coke, that if the tenure 4 Co. 27. a. 
be one, that a feoffment of part is a for- 3 Keb. 641. 
feiture of the whole: But it is ſaid in Lex | 
Com. that only ſo much is forfeited ; 
but if waſte be committed in part, that 
the whole by. the ſame tenure is forfeit ; 
for that goes to the deſtruction of the 
houſes, and ſo of the whole copyhold 
eſtates, But if there be no building, 
quere ; for it ſeems unreaſonable then, 
that waſte in part ſhould be a forfeiture 
of the whole; and ſo it ſeems in caſe of 
teoffment of part. 
Copyholder by licence lets for years, * Rell. Abr. 
the leflee makes a feoffment, he only for- **7 
feits his leaſe, It is faid to be reſolved in 
Chancery, that if the father commits a 
forfeiture, and dies, and the lord admits Toth. 107. 
his heir, that this is no diſpenſation with 
the forfeiture, becauſe the anceſtor died 
ſeiſed of no eſtate, and ſo none could de- 
ſcend to the heir. This caſe ſeems to be 
unreaſonable, for it ſeems that the ance- 
ſtor died ſeiſed of an eſtate ; for nothing 
removes the legal eſtate and intereſt out 
of him but the lord's ſeiſure. 
There is a diſtinction taken in Keble, 3 Keb. 341. 
that where after the death of the tenant, 
the lord. accepts a heriot-ſervice, that is a 
diſpenſation with the forfeiture, but not 
W where 
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where he accepts heriot-cuſtom : This 


proves, that after the forfeiture the eſtate 
is in the tenant, elſe the lord could not 


Vide Cro. Ca. have heriot. The reaſon for the diffe- 


rence ſeems to be, becauſe in accepting 
of heriot-ſervice, he admits the heir te- 
nant; but in accepting heriot-cuſtom, he 
only admits the tenant died ſeiſed. Sed 
gucre; for it ſeems to me to be a diſpen- 
ſation ; for he admits him to be tenant 


after the forfeiture committed; and there- 


1 Leo. 104. 


fore if the lord accept of any ſervices 
after he knows of the forfeiture, it is a 
diſpenſation ; for why ſhould not the ac- 
ceptance and acknowledgment of the te- 
nant to be tenant after a forfeiture, as 
well diſpenſe with a forfeiture, as acknow- 
ledgment of the heir to be a tenant? But 
it was reſolved in that caſe, that if the 
lord hath once entered for the forfeiture, 
acceptance afterward. ſhall conclude 
im. 
If the tenant appear not at court after 
E warning, and the lord amerce 
im, this is a diſpenſation with the for- 
feiture. If a copyholder come to his 
eſtate tortiouſly (it ſeems it muſt be by ad- 


- mittance, elſe the releaſe will not operate 


at all) and commits a forfeiture, and then 
he that hath right releaſes to him, this 


ſhall hinder the lord's entry, becauſe 15 


TG 9 JT WY 5 OS. oO 


e 


F N 8 wn 


8 8 


* 


lis 
d- 
te 
en 
1s 
W 
he 


copphold tenures. 


he hath, as it were, another eſtate, of 1 Brow. 
which he hath committed no forfeiture. “. 


Sed quare. 


If the tenant repairs before the lord Moor 3 


enters for forfeiture, this purges the for- 
feiture, Cutting trees to repair, and em- 
ploying them five years after, purged the 
forfeiture, 


| The ſucceeding lord ſhall not take ad- 2 $id. 8. 


vantage of waſte done in the time of the 


preceding lord: But yet it was adjudged, Ld. Raymond 


that if there be lord, and two * — 
copyholders, and one makes a feoffment 


in fee of her part, and then the lord Fal. 446. 
makes a leaſe of the manor, that though I 227. 


the leſſee can take no advantage of the 
forfeiture, that yet the heir of the leſſor 
may. The reaſon of the diverſity ſeems 
to be, becauſe waſte is a prejudice to the 
lord only, for the time being, at leaſt; 
and is not ſo great a prejudice as feoff- 
ments, (and ſo it ſeems of other forfei- 
tures, as denial of rent, ſuit of court, 
&c. and à fortiori for theſe forfeitures, 
for the denial doth no way prejudice the 
ſucceeding lord) but feoffment deveſts the 
lord of his freehold and inheritance; which 
being ſtanding prejudices to the lord, he 
ought to have remedies as laſting as the 
harm that is done him. Qzære, 1 — | 

| or 
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Co. 116. 
or 5 13. 
1 Roll's Abs, 
727. 


9 Co. 106. 


9 Co. 107. 8. 


| heritance to the copyholder for life, he 
ſhall hold the land diſcharged during his 


leſſor outlives the leaſe, whether he may 
take advantage of the forfeiture ? 

Upon entry for the forfeitures the lord 
ſhall have the emblements ; ſo if it were 
leaſed, copyholder for life, remainder to 


another for life, the tenant for life accepts 


of a bargain and ſale of the freebold and 
inheritance of his lands, to him and his 
heirs, and then of a fine ; This does not 
diſplace the remainder, but be has power 
to take at any time after the death of te- 
nant for life. If the lord grant à rent- 
charge out of the inheritance of copyhold 
land, and then grants the freehold and in- 


po life; ſo if there be a remainder over, it 


| 4 Co. 26, 27. 
1 Leo. 288. 
cont. 


ſhall not commence during the eſtate for 
life. A lord may make a grant or admit- 
tance of a copyhold out of the manor, 
at what place he pleaſes ; but the ſteward, 


cannot at a court, held off the manor, 


make any grants or admittances ; and in 
Coke's 1 Infi. 5B. a. he ſays, that a court- 
baron cannot be held off the manor, un- 


les the lord hath two or three manors, . 
court at one for. 


and hath uſually kept 
all; which plainly ſhews, that à lord 
cannot make admittances or grants at a 
court held off the manor, no mare than 
the ſteward, For Coke ſays, that if the 

| | court- 
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court-baron be held off the manor, it is 

void; and he there ſpeaks of a court- 

baron, as including the copyholder's court, 

where the ſteward is judge: But as hath 

been ſaid before, a lord may make admit- 1 Inſt. 61. b. 
tances or grants out of the manor, at 

what place he pleaſes, which are Coke's 

words, and muſt be underſtood not at a 

court, but at ſome other time, or elſe he 
contradicts himſelf, It is held, that if 

the inheritance' of copyholds be granted 

to one, he may hold courts where he will; 

for it is no longer a court-baron; and 

that the lord or his ſteward may grant 

copies out of court, as well as in court: 

And as the caſe is reported by Croke, the Cro, El. 103. 
grant was at a court held at another ma- 

nor. But as Coke reports it, though the 

grant be at another place, yet it is not 

ſaid to be done at a court; ſo quære, 

Whether a ſteward may make grants by 

copy out of court; but if a ſteward can, Co. Cop. 128. 
an under ſteward cannot. 

It ſeems a ſteward (if ſpecially impow- 2 Cro. 526. 
er d) may take a ſurrender out of court. Su. K. 443: 
A copyholder may ſurrender to the lord 1 Cro. 273. 
by attorney in court; becauſe he may do (886. | 
that communi jure, and ſo the common 1 9³⁸ 
law gives him power to do it by attor- 1 Leo. 36. 
ney, as an incident to his eſtate: Soa ſur- Te, - 
render to the lord out of court is de com- Id. Rogen. | 
| muni 76, 656, 658, 


251 


252 Df cuſtomary and 
muni jure, and therefore may be by attor- 
ney. But if the ſurrender be by the hands 
of two cuſtomary tenants, there it cannot 
be done by attorney without a ſpecial cu- 
ſtom. Admittance by the lord in court, 
and out of court, ſeems to be de communi 
jure, and therefore it ſeems may be done 
by attorney. It is ſaid to be reſolved, that 
a copyholder cannot ſurrender by attorney 
without deed, Pract. Reg. 136. but that 
he may be admitted by attorney without 
deed. Quære of this. 
1 Leo. 36. If the copyholder be in priſon, and that 
he cannot come, the lord may appoint a 
ſpecial attorney to go to him and take his 
ſurrender. CF 
3 Bold. 80. Any words ſpoke by a copyholder in 
Hutton 81. court, ſhewing his. intention to ſurrender 
into the lord's hands, amounts to a good 
ſurrender ; as if he come in court and 
ſay, that he is weary of his copyhold, 
and defires his lord to take it, this is a 
ſurrender ; but to ſay he renounces his 
| copyhold, this is no ſurrender, becauſe he 
1 Roll. Abr. limits it to no body, So if he ſay he is 
302, 3. content to. ſurrender, it is no ſurrender ; 
for that only expreſſes his inclination to 
do it, not that he actually doth it. Quære, 
Whether words ſpoke out of court will 
amount to a ſurrender. a 
| ir 
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Sir H. P. lord of a manor, whereof 1 Lo. 191. 


C. was a copyholder in fee, and the lord 
pretended that his copy holder had forfeit- 
ed, and thereupon entered into communi- 
cation with him about it; and it was 
agreed between them, that C. ſhould pay 
51. to the lord, and ſhould enjoy the ſaid 
cuſtomary land (except a wood) for bis 
life; and that C. ſhould have election, 
whether he would have thoſe lands aſſu- 
red to him by copy, or by bill; and he 
choſe by bill, which was accordingly 
done ; adjudged this was a good ſurrender 
for life only, and that the lord had the 
wood diſcharged of the cuſtomary intereſt, 
Now the communication in this caſe ſeems 
to have been that which cauſed the ſur- 
render, for nothing elſe could ; and for 
ought appears, this communication was 
out of court. The acceptance by bill 
could not be the ſurrender in this caſe, 
for the bill was never made of that; ſo 
that it could only be the communication 
that amounted to a ſurrender, 


Copyholder in fee comes into court, 3 Bulſt. 80. 
and ch 


ere accepts a copy to himſelf for 

life, remainder to his wife for life, re- 
mainder to his ſon for life; this is tanta- 
mount to a ſurrender to the uſe of him- 
ſelf, Sc. but he hath his old reverſion in 
him; for there is no ground to make a 
ö ſurrender 


} 
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ſurrender of that by conſtruction, be- 
cauſe he has made no diſpoſition of it. 
1 Roll. Abr. But as this caſe is in Rolls; it is ſaid, that 
_m it was no ſurrender; for that a copyhold 
cannot be ſurrendered by a ſurrender in 
law, but only by actual ſurrender ; yet 
1 Rol. Rep. As: It is in other in Rolls, it is as in 
. Bulſtrode, held to be a ſurrender, but 
— 2 that the reverſion was ſtill in the copy- 

holder. . 
A. covenants with B. to aſſure him all 
his  copyhold lands, and after he ſurren- 
ders divers parcels by name, and ſome by 
buttals and boundings ; at the next court 
the ſurrender is preſented and inrolled, 
but with this addition, by the name of 
Dyer 251. b. all his copyhold lands; there no more 
| ſhall paſs than what was named in the 

| ſurrender, i. 3 

Kitch. 81. b. If a ſurrender be made to the lord ex- 
Co. Cop. 95. preſſing no uſe, it ſhall be to the uſe of 
the lord; for it cannot be imagined that 
the ſurrender was made to no end or pur- 
poſe; and a ſurrender may be made to 
the lord; and no uſe need be expreſſed. 
If a ſurrender be made to the uſe of an- 
other, without expreſſing what eſtate he 
ſhall have; a cuſtom that the lord may 
grant it in fee to him to whoſe uſe the 
ſurrender is made, is a good cuſtom, for 
Cro. Ml. 392, he is a chancellor in his own court ; "_ 
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ſo when the thing is left uncertain, it is 
no way unreaſonable for the lord to de- 
termine what ſhall paſs. If a man bar- 
gains and ſells copyhold lands, it ſeems 
nothing paſſes but a uſe ; for copyholds 
are out of the ſtatute of uſes, and there- 
fore ſuch a bargainor may afterwards ſur- 
render it to the uſe of the bargainee ; and 
no eſtate paſſing, it ſeems to me to be no 
forfeiture. 2 

Copyholder in fee ſurrenders to the Poph. 129, 
lord without declaring the uſe; at the — 
next court, it was regranted to him and S 
bis wife in tail, remainder to his right 
heirs. Now this ſubſequent admittance 
— * to what uſe the ſurrender was 


ee in * ſurrenders to one 4 Co. 29. b. 
for life, the lord admits him in fee, yet 
the ſarrenderor has a reverſion in him ; 
for the lord is but an inſtrument, and 
cannot deveſt the eſtate of him that ſur- 
renders, But if there be a. copyholder Co. Car. 20f. 
for life, and he ſarrenders to the uſe of 
mother for life, who is accordingly ad- 
mitted; and then dies, yet the ſurrenderor 
ſhall not be admitted again ; for by the 
lurrender he paſſed away all his eſtate, 
and had no intereſt left in him. If the 
ſurrenderor had died, it ſeems that the 
eſtate of tenant for life was not —_ 
or 
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for then the lord would have two deaths 
to depend upon, either of which would 
-bring him to the eſtate, and yet but one 

on that had an intereſt, | 

Mo. 8. n. 7. Cuſtom that leſſee for life may let for 
-another's life, is void, It ſeems if there 
be a viſible inconvenience, that one copy- 
holder for life ſhould change the lives by 
ſurrendering into the lord's hands to the 

1 Rol. Abr. uſe of another for life, that the lord will 

. not be compelled to make admittances 

thereupon. 

Dyer 264. . Feme tenant for life of a copyhold, 
took huſband, and the reverſion of the 
ſame was granted to three for lives, and 
then the baron ſurrendered to the uſe of 
the firſt reverſioner for term of his life, 
and ſo he was admitted tenant, and died; 
and then the ſecond died; and the third 
prayed to be admitted; and his copy was 

cum acciderit poſt mort. ſurſumred, vel 
forisfac. of the woman; and it was the 
opinion of the juſtices, that he ought not 
to be admitted ; but the lord may re- 
tain it in his hands as an occupant, - The 
reaſon is, becauſe the intereſt of the feme 
was concerned, who had not ſurrendered: 
But there was this further in the caſe, 
that baron and feme would have relea- 
ſed their right to the reverſioner, but 


the lord would not hold a court for it: 
| But 
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But it was decreed in chancery that he 
ſhould either hold a court or quit the 
poſſeſſion. It is reſolved in my lord Coke's 
reports, that when a copyholder ſurren- 


ders to the uſe of another, and the lord 
admits him, that he is in by the Per by 


him that makes the ſurrender. This be- 4 C8. 27. b. 
ing ſpoke ſo generally, cannot by any fair 29. b. 


conſtruction but extend to all ſurrenders, 
either by tenant for life or in fee. But 
in the caſe of King and Lord it is adjud- 
ged, that if a copyholder for life ſurren- 
der to the uſe of another for life, who is 
accordingly admitted, that he is in from 
the lord, and not from the ſurrenderor. 


Popham 39. Quare well of this matter; 


for the tenant for life hath not ſuch an Cro. Car. 204: 


eſtate as to be allowed to grant for life to 
another; but when a copyholder in fee 
ſurtenders to the uſe of another for life, 
he is in guafi by the copyholder. This is 
againſt my lord Coke, and as it ſeems 
againſt reaſon, for the lord is but an in- 
ſtrument to convey ; therefore he is com- 
pellable to grant according to the ſurren- 


der; and no charge by him while it is in Cro. El. 3617 
his hands, ſhall be of any force; and he 44% 582. 


that ſurrendered ſhall pay the ſervices; 
and the words of Coke are general, that 
he ſhall be-in by the copyholder, in ad- 
n . 


mittances 
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| ws Cop. 198, mittances ppon ſurrender : Yet Coke ſays 
in another place, that by ſurrender to the 
lord out of court, the eſtate paſſeth to 
the lord under a ſecret condition, that it 
1 Inſt, 62. a. be preſented at next court. But it hath 
_— been adjudged fince, that by furrender to 
C05. Cr. 283. the lord by the hands of two tenants, 
Co. Cop. 103- nothing paſſed, but the intereſt remained 
in him that made the ſurrender; and there 
can be no difference where the lord takes 
himſelf by the hands 'of two tenants; 
78 if it be in the lord, how can the 
Wo copyholder pay the ſervices, or take the 
Id. Raym. profits after ſurrender, or make another 
we ſurrender. 
4 Co. 29-b. As well eſtates as deſcents of copy- 
holds are to be guided according to the 
rules of common law, as a neceſſary con- 
ſequence upon the cuſtomary eſtates. 80 
that if a ſurrender be made to the uſe of 
one, he has but an eſtate for life, unleſs 
there be a cuſtom to the contrary; for by 
Yelv. 16. cuſtom a uſe limited to one & affignetis 
ſuis is good to paſs a fee. A ſurrender to 
one & tribus aſſignatis ſuis, adjudged but 
an eſtate for life; but in ſome caſes eſtates 
in copyhold lands are not guided accord- 
ing to the rules of common law. As 
where a copyholder in fee ſurrenders to 


2 wed, who ante it in this manner 
| | Memo- 
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be to no purpoſe, if both could not take; 
and perhaps at common law, if there be 1 Taft. 7. a. 


ſtecholds; and if in ſurrenders there be at 127. 
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Memorandum, Quod J. W. cepit de domino Cro. Ia. 434. 
ceux terres, cui dominus inde conceſſit ſei- aher the fa. 
finam habend. eidem J. & Eliz. uxori ejus bend. may 
&' hered. eorum in tail; adjudged that _ — 
Elig. took by force of this copy, though Poph. 125. 
ſne was not named before the Hhabendum. 2 Roll. Abr. 
But it was ſaid, that there was no more 7: ä 
grant to the baron than to the feme; and 
yet there are the words cepit de domino cui 
dominus conc eſſit ſeifinam, which ſeems to 
amount to a grant. But ſince the judges 
thought that the baron did not take be- 
fore the habend. no more than the wife; 
this caſe doth not fully prove, that a per- 
ſon may take that is named after the ba- 
bend. when there is another only named 
in the premiſſes; for when both are named 
in the habend. only, the admittance would 


no body named in the premiſſes, Hhabend. 

to two, they ſhall both take, elſe the 

deed could have no effect; but an admit- 

tance to one babend. to him and another, Co. Cop. 97. 
may be good; fed quare. 

An eſtate-tail in copyholds cannot be Cro. Car. 


created by implication, any more than in LU 


ficſt good limitations of uſes, and then * -_ | 
afterwards comes a vitiating clauſe, ſuch 4. _ 
clauſe ſhall be rejected. 5 

coe 8 2 
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Cro.Car.367. If a ſurrender be to the uſe of FJ. S. 

Oro. El. 255. abend. after the death of the ſurrenderor 

for life, this is a void ſurrender, being 

but one entire limitation; but if the ſur- 

render were to him generally, habend, 

N after the death of J. R. Quære, If the 

Cro. Ja. 376. habend. be void or not. But certain it is, 

ES 29- that if the ſurrender be habend. after the 

x Roll. Rep. death of the ſurrenderor, ad opus & uſum 

3 Ll of his child then in ventre ſa mere, ſuch 

| 77. ſurrender is meerly void ; for a copyholder 

cannot ſurrender habend. after his death, 

and ſo reſerve to himſelf a particular eftate, 

no more than a freeholder can convey ſo, 

There was a clauſe in a ſurrender: And 

if it happen that the child die before his 

full age, or day of marriage, then I do 

ſurrender the ſaid lands to the uſe of my 

couſin J. S. his heirs and affigns : This 

ſarrender was held to be void to F. S. 

becauſe the contingency did not happen 

in the life of the ſurrenderor; and a man 

cannot ſurrender to take effe& after his 

death ; it was not reſolved abſolutely that 

a fee may be limited upon a fee. Vidt 

the book cited in the margent, to explain 

x Rol. Rep; theſe matters. This caſe, as reported by 

— 18. Rolls (as it is ſaid in Lex Cuſt. 120.) is an 
authority that ſuch future uſe is 

This is the ſame caſe as is reported by 

Croke, but directly contrary, and 2 it 

cems 
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ſeems not grounded upon ſo good reaſon 
as the reſolution in Croke; for, as before | 
has been ſhewn, ſurrenders are not con- | 
ſtrued ſo favourably as wills (though Coke Co. Cop. 97. 
ſays they ſhould be taken according to 
the intent of the ſurrenderor); neither is 
there the ſame reaſon ; for a man may as 
well order a ſurrender in his life-time, 
according to the rules of law, as he may 
any deed to paſs away a freehold eſtate ; 
ſo that the intention of the party hath not 
ſo ſtrong an operation in a ſurrender, as 
in a wilt; and therefore that reaſon will 
not ſupport a fee upon a fee in that caſe, 
as it doth in a will, And then it is not 
at all like a uſe or truſt, in which a fee 
may be limited upon a fee, becauſe there 
the legal eſtate was not by any limitation 
extended further than one entire fee- ſim- 
ple, which would be to extend an eſtate 
further than its original creation warran- 
ted. But a uſe, after a uſe in fee, was 
but only to give an equitable right to 
ſomebody to have the profits, as long as 
the eſtate in fee laſted ; which is highly 
reaſonable, that a man that hath a legal 
eſtate ſhould diſpoſe of the profits of that 
eſtate as long as it ſhould laſt; for ſo 
long had he a right to the profits himſelf, 
which right he may transfer to others, 
and there is no harm done to any body; 
I but 


563 
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but to extend the legal eſtate, would be 


Cro. El. 361. 


Cro. Jac. 354. 


to keep the lord of the eſcheat eternally 
out; and it is only allowed in a will, be- 
cauſe of the want of counſel to adviſe 
with how to do it. But a uſe in a ſur- 
render 1s not like this uſe; for he that 
hath a-uſe by a ſurrender is to be admitted 
to the legal eſtate, and is not ſeiſed to 
uſe; and therefore if a fee might be limi- 
ted upon a fee, in ſuch caſes the legal 
eſtate would be extended further than its 
original creation warranted, and a great 
eſtate be made out of a little one; ſo that 


it ſeems that a fee upon a fee in copyholds, 


is not good. 

A ſurrender was to the uſe of one in 
fee, upon condition that he pay 100 l. to 
a ſtranger ; and if he failed, it ſhould be 
to the uſe of the ſtranger in fee; it was 
moved, whether this were a good limi- 
tation, to add fee upon fee. The court 
directed the matter to be found ſpecially; 
and it doth not appear what became of 
it afterwards; but B. conceived the li- 
mitation to be good enough, and com- 
| it to a uſe upon a feoffment ; but 

r the reaſons before, it ſeems it cannot 
b > Hinge to the caſe of a feoffment to 
uſes. 

A copy was granted” to the fathtr and 
his ſon, he- TE bat one fon 3 this is 


good 
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good for the apparent certainty. But if 
he had many ſons, void. Yet Coke ſays, 
that if a man ſurrenders to the uſe of 
his ſon W. and he has more ſons of that 
name, this incertainty may be helped by 


averment. But if a man ſurrenders to Co. Cop. gs. 


the uſe of his friend or couſin, this is 
void, and not to be helped by averment, 
for the uncertainty. So if the ſurrender 
be to the uſe of J. S. or F. N. Coke in 
his Copyholder ſaith, that a man may ſur- 
render copyholds immediately to the uſe 
of an infant in ventre ſe mere; for that 
a ſurrender is a thing executory, and no- 
thing veſts before admittance; and there- 
fore if there be a perſon to take at the 


time of the admittance, it is ſufficient; Mo. 637. 


N N we 1 Roll. Rep. 
ry no inconveniency with it; for it is not 109, 138, 


which ſeems to be reaſonable, and to car- 


like a grant at common law; for there if 293: 
there be no body to take, the grant is - 
void, becauſe the eſtate muſt be ſome- * 
where, and the grant puts it out of the 
grantor, But in caſe of a ſurrender, there 
8 no inconvenience at all; for the ſur- 
renderee hath nothing till admittance, but 
the eſtate is in the ſurrenderor. But then 
it ſeems, that if the ſurrenderee be not 
in eſſe before the admittance, that the ſur- 
render will be void; for this ſeems to 
be implied by lord Coke; for he ſays, 
| „ that 


1 
ad 


. Cro. Jac. 376, In the caſe in Croke, no queſtion was 


10, 131. Fre ſa mere, was good; yet it ſeems it is 
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that if at- the time of the admittance the 
grantee be in rerum natura, that will 
ſerve; which implies that the admittance 
is to be made after the uſual manner: 
Not that the admittance-time ſhall be 
put off till there be ſuch a perſon ; for 
then it would have been to no purpoſe 
to bave ſaid, that if there be ſuch a per- 
ſon to take at the time of the admittance, 
&c. for there is no queſtion but that it 
will ſerve, if the admittance muſt be ſta» 
ved off till there be ſuch a perſon ; and 
no queſtion but that the grantee will be ix 
rerum natura, if the admittance be to be 
put off; and ſo he need not have made a 
queſtion, If he be, &c. And if he never 
come in eſſe, then the admittance- time 
will be eternally put off, the old ſurrender 
ſtand good, and no body be able to diſ- 
poſe of the copy bold eſtate, 


2 Roll. 291. made but that the 9 to one in ven- 


_ _ not fully ſettled, whether a deviſe to an 
4 , infant in ventre 2 mere, be good or no. 
— 7% Ideo guære. However, in the laſt caſe, 
there is no body to do the ſervices till the 
birth, and in the former the eſtate conti 

nues in the ſurrenderor, &c. 
On Ops 97- A copyholder ſarrenders to the uſe of 
Lev. 161. the right heirs of J. S. he being alive, 


void; 3 
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void; for it cannot take effect in preſents, 
as he would have it. If a man ſurrender 
to the uſe of his own right heirs, quære, 
Whether the lord ſhall not hold it till his 
death, 

A copyholder by licence lets for ſixty Lit. Rep? 
years, to commence at a time to come; 71. 
but before that time the leſſee enters, 
and then the copyholder ſurrenders his 
reverſion, it ſeems the ſurrender is void, 
becauſe the entry before the time was a 
diſſeiſin. 3 

Copyholder for life, remainder to an- 1 Sid. 360. 
other in fee, the remainder-man ſurren- 
ders to the uſe of tenant for life, the 
remainder to another, though the eſtate 
limited to tenant for life be void, yet the 
remainder over is good, and veſts pre- 
ſently. It is made a doubt whether by style 251: 
the deſtruction of the particular eſtate, 
the remainder that is in contingency be 
deſtroyed. As to this point we ought to 
diſtinguiſh ; for it ſeems ſome are, and 
ſome are not. As for example; If an 
eſtate be given to a copyholder for life, 
the remainder to the right heirs of J. S. 
if the tenant for life die, living F. S. 
there it ſeems clear that the remainder, is 
deſtroyed; for it cannot take effect, as 
by the limitation it ought. But then if 
tenant for life in that caſe had 3 

a for- 
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a forfeiture, or made a ſurrender, and 
then living tenant for life, J. S. had died, 
it ſeems to be very clear that his right heir 
might take; for his eſtate in remainder 
Was not to take effect after the determi- 
2 Rel; Abr. nation of the intereſt of tenant for life, 
_— but after his death, and when that hap- 
* pened, he was able to take. 

Lane being married and ſeiſed of a co- 
pyhold in fee, ſurrenders it to the uſe of 

Binan and the wife of Lane for their 

lives, and after to the uſe of the heirs 

of the body of the huſband and wife; 

the wife and D. are admitted, to them 

and their heirs; and afterwards D. ſurren- 

ders his moiety to the uſe of huſband and 

wife, and their heirs ; and then they ſur- 

1 Roll. Rep. render to the uſe of one Duuiis in fee; 
4275 3% then the wife dies, having iſſue, and then 
2 Rol. Abr. the huſband dies, and the heir brings 
4¹5. treſpaſs; it was held, that though the 
huſband and wife were admitted in fee, 
yet that did not alter the eſtate, but they 

ſhall be ſeiſed according to the ſurrender ; 

and then when D. ſurrendered his moiety, 
this ſevered the jointure; and then the 


great queſtion was, What eſtate the wo- 
man had, whether for life, or tail? for 
af ſhe had only an eſtate for life, then be 
that was to take the remainder by force 
of the limitation, being to be heir _— 
J 
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faid as to his moiety, Jdeo quere of this. 
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body of the huſband as well as wife, could 
not take, becauſe the huſband was alive; 
and ſo the remainder for a moiety was de- 
ſtroyed. But then as the caſe is put in 
Lex Cuſt. 122. though it be ſaid that the 
huſband was dead alſo; yet nothing was 


But then if a moiety were executed in 

the wife, her heir might take a moiety, 

as heir by her deſcent. And it was held 

that there was no execution, but that the 
remainder was a contingent remainder, 

and gone for a moiety by the wife's death. 

This reſblution does not at all thwart the 
diſtinction before taken, that the remain- 

der ſhould be deſtroyed ; for the eſtate, — "ay 
that it was limited after, being gone, and life — * 2 
the time being come, in which it was to e in — 
commence; if it could not commence der enters on 


tenant for life, 
then, it never could. But it js not like — 


the caſe where an eſtate for life is forfeited, den; nothing 


and the remainder-man cannot then take, — for he 
= after the death of tenant for life G =—= 
But let us now examine a little 
* the reaſon of this reſolution. And 
firft, it is very clear that the eftate could 
not be ſo far executed in the woman, as 
to deſtroy the jointure; for that had been 
apparently to overthrow the deſign of the 
ſetrlement. But this does not ſeem any 
þ90d. ground to conclude that * 
elrs 
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heirs in that caſe ſhould be a name of 
purchaſe, For if an eſtate be limited to 
two, and the heirs of one, though the 
Jointure be not ſevered, and to that intent 
the fee not executed, yet beirs are there 
words of limitation, and not of purchaſe, 


Then let us examine a little farther, and 
ſee what could be the ground the judges 


went on to think that the rule, when the 
anceſtor takes an eſtate for life, &c. can 
have no operation. Indeed the caſe has 
this particular in it, That the heir, who 
is to take, is not only to be heir of the 
anceſtor, who hath the tenancy for life, 
but to another perſon who took no eſtate 


at all; and ſo it ſeemed the deſign of the 


- - 'party to ſettle one intire intereſt-in ſuch a 


one: And there appears no footſteps of 


his intent, to make him take one moiety 
by deſcent, and another by purchaſe. But 


- -. notwithſtanding this, there ſeems to be a 


manifeſt inconvenience in the reſolution ; 


* for if it be conſtrued a contingent remain- 


der, then we ſuppoſe a deed made, and 


an eſtate given; where, at the very firſt 
it appeared, that for one moiety, the 
deed and eſtate could have no manner of 
effect, unleſs the huſband and wife died 
both at one nick of time; for- if the huſ- 
band died firſt, then the perſon who was 


| to take, being to be heir of the wife, aol 
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ſhe being alive, Cc. and ſo vice verſa. 
But if we conſtrue it to be executed in 


the wife, ſo far as to make it an eſtate- 


tail, though not to deſtroy the jointure, 
there the deed will have an operation ; for 


one moiety it will be executed in the wife, 


and when ſhe dies, the heir of her body 
by her huſband begotten will inherit to 
that moiety, as heir to her; and as for the 
other moiety, it will be a contingent re- 
mainder to veſt in the heir of the huſband, 
if he die living the particular tenant. And 

in this caſe the eſtate being made over to 
kim, and by him conveyed to another, 
nothing but an eſtate for life could paſs 

that ſurrender, But then if it were 
for the life of the ſurrenderee, and then 
the huſband died, the contingent remain- 
der was gone. By this conſtruction tho 
intent of the parties and the rule of law 


is ſatisfied, And according to this con- 3 2 


ſtruction was a caſe adjudged, where a a 


ſurrender was made to the uſe of the wife 


= 


- 


for life, remainder to the right heirs of Sn 


huſband and wife, Here the opinion of 
the court was, That a moiety was execu- 
ted in the wife, and that upon her death 
her heir ſhould have a moiety ; and that 
if the huſband had died firſt, bis heir 
ſhould have had a moiety. This caſe is 


directly contrary to that next — 
an 
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and ſeems to be grounded upon better res. 
ſon, Bat quare well, Whether that caſe 
be reported as it is ſaid to be; for he ſaith, 
that Cote held the eſtate - tail to be executed 
in that caſe, but that the reporter concei- 


ved the contrary; and yet before, in Lex 


Cuft. 121, 122. he tells us, that Rolls con- 
ceived that a contingent remainder was 
not deſtroyed by the deſtruction of the 
Particular eſtate, The caſe before proves 
that the rule, 'where the anceſtor takes an 


eſtate for life, &c. takes place as well in 


as freehold eſtates; and indeed 
what: —— can there be why it ſhould 
not; for if it be reaſonable in freehold 
lands, why not in copyholds; for the rule 
[takes not its riſe from the nature of the 
land; and it is regularly true, that ſtates 
and deſcents in copybold lands are to be 


nN to che rules of common 


p * diſed of a copyhold m for ſarren- 
ders it to the uſe! of his laſt will, by 


Which he deviſes it to B. for life, and 
after his death to the heit of his body be- 


for ever; it is ſaid tobe udjadge 
Lex Cuft, 124.) that B. had a "fee execu- 
tec in him; but it ſeems that muſt be 
moant of a fe- tail; becauſe the theirs are 


teſtrained to the body of B. This calc 


er not at all contradict Coke, who * 
t 
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that if an eſtate be given to a man and 
his heir, he hath but an eſtate for life, 


for that is meant by feoffment, &c, for 
he himſelf ſays, in the next folio, that if 1 Ink 9- 
a man deviſe land to a man in perpetuum, 


it is a fee. And here the deviſe was to a 
man and one heir in uum, which 
ſure will create a fee, as well as where the 
word heir is left out; but becauſe it is ad- 
ded heir of bis body, it ſeems the defign 
was to give a laſting fee-tail. Neither is 
it like Archer's caſe, where the deviſe was 
to one for life, and after to his heir male, 
and to the heirs male of the body of ſuch 
heir- male; for there there wanted -the 
words for ever, to give a fee-tail to the 
firſt tenant for life ; - and beſides, there the 


inheritance ' is by expreſs words given to 
2 iſſue. 


„Huſband ſeiſed of lands in fee makes Dyer 99: 


a feoffment to the uſe of his wife for 
life, and after ber deceaſe, to the uſe of 
the right heirs of the bodies of him and 
his wife en they have iſſue, and 
the wiſe dies; and the queere in the book 
is, Whether the iſſue may enter in the life 
of his father, or after his deceaſe. — 4 
then the book goes farther and ſays, & 
tome becauſe he cannot be | 
right heir of the body of his father, li- 
nog his father. This caſe, as far as it is 
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an authority, coming in only by a come 


— of the reporter, is againſt. the opi- 
nion in the preceding page, and ſeems 


to be unreaſonable; for unleſs the limi- 


tation to the heits be executed for a 
moiety- in the feme, it is impoſſible it 
ſhould be of any effect; for if the huſ- 
band dies firſt, the reverſion will deſcend 
to the heir, which will be preferred be- 
fore the contingent remainder, that is to 
take effect upon the death both of him 
and his wife; and if the wife dies firſt, 
and then the huſband, the contingent re- 
mainder is deſtroyed, becauſe it could not 
take effect upon iche death of the tenant 

When a opphobier Condens to the 
uſe of himſelf for life, and then a limi- 
tation is made to his right heirs, theſe 


are words of limitation, and not of pur- 
chaſe; but when a ſtranger takes an eſtate 


for life, and after a limitation is to the 
right heirs of the ſutrenderor, there, ac- 
cording to Cote, heirs are words of pur- 
chaſe, and not of limitation; and the rea- 
ſon he gives is, becauſe the eſtate is out 
of . — which it ſeems from what 
has been ſaid before, it is not. But yet 
when the ſurrenderee is admitted, he 1s 
in by relation from the ſurrenderor. de 


un Acc to Cote, if a copy- 


holder 
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holder ſurrender to the uſe of bis own 
right heits, the lord ſhall hold the land 


during the life of the ſurrenderor. Veere 
of this. 


was demiſed to one for life, the tewmaihder 


fon of the woman he ſhould marry ; theſe 
two remainders not being warranted by 
the cuſtom, are void; for that warrants 
only one eſtate with ſeveral limitations, 
but the firſt eſtate for liſe being warranted 


by the cuſtom, is a good eſtate, © 


Aman ſeiſed of copyhold lands, de- 
viſed certain partel of them to his wife 
for life, the remainder to _— brother and 
his heirs, and afterwards, in preſence of 
threr perſons of the court, ſaſd to them, 

I have made my will as 1 will have it, 

and here I ſurrender all my copy 
into your hands accordingly ; not all his 
copy hold lands are ſurrendered, but only 


thoſe meutioned in bis will lor he had 


reſpoct to that, in making his ſurrender; 
and he faid be ſurrendered all bid Topy- 


bold lands accordingly; which ſhewed his 


intent was / only" to paſs thoſe lands that 
were deviſed by his will. Here was no 


queſtion about the validity of the ſurren- 


der, — — — 


| the hands of three tenants of the court; 


T e 


hold lands 3 Leo. 18. 


273 


A eoppbald, dewilable for three lives, Mo. N. 922. 


to another for life, and then to the firſt 3 


Nt cuſtomary and 
but it is not ſaid in court; and indeed the 
caſe, cannot well be ſuppoſed to be in 
court; for then the furrender had been 

2 Bulſt. 274. to the lord or ſteward, and there can be 
no reaſon; why a ſurrender in court by 
words ſhould be of more validity than a 
ſurrender by words out of court. 

| Cro. Jac. 199. If a copyholder ſurrenders to the uſe 
of his laſt, will, and therein nominates 
and appoints that ſuch a one ſhall have 
the land for life, and after his death gives 
authority to ſell the lands; in ſuch caſe 
they may be ſold, without any new ſur- 
render; and the vendee ſhall come in by 

| the will, to which, purpoſe the Aft dar- 
render. is ſufficientt. 

Lit, Rep. 23. Copyholder in fee ſurcenders to the uſe 
of his laſt will, which he ſaid he would 
leave with bis partnet Moſs ; Maſi dies; 

he recites the ſurrender, and makes his 

will; it ſeems. the deviſee ſhall have the 
lands; for theſe words, That he Would 
leave. in the hands of his partner Mel, 

are only words of demonſtration, and no 

ly: ye, or reſtrictive of the. qpeta- 

tion, the ſurrender, or deviſe. Andi it i 

a, mule in law, When, an act is to be done, 

with teferenee to another thing, Which is 

impoffibla, illegal or variant, the * 

nen * unn W 
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A copyholder in fee deviſes it to ils HEE 
wife for life, and that ſhe ſhould fell the 
t of his debts; 
and afterwards he ſurrendered” the lands 
to the uſe of his wife for life, according 
to the will and deed. Adjudged ſhe might 


ſell che lands, becauſe in his ſurrender he 


referred to his will, and afterwards ſhe 
ſutrendered upon condition to pay 121, 
this was held to be 4 good ſale, —_— 
to the will. 
eo -olatenatits; one furrergdert his Sleek 
mojetyito- the uſe of bis laſt will, and 
dies before the ſurrender 1s preſented, but 
after he made his will, this is a ſeverance 
of the jointure; for being preſented, it 
relates 8 the time of the firſt ſurrender. 

A copyholder -ſurfenders to the uſe of 
another, who, before admittance, ſurten- Velv. 144, 
ders to Another, who b admitted; no in- 
tereſd is hereby veſled in him; for the firſt 
ſurrenderee had nothing in him to give 
over; and the admittance of the ſecond 
ſurtenderee, amounted' not to an admit- 
tance of the firſt; bot an heir my ſur- | Rel. re 
render to the uſe of another, befote ad- 
mlittance; for he has the legal eſtate and 
intereſt in him. A copyholder may ſut- 
tender to the uſe of another upon vnd 3 Bull. 230. 
tion, that if the ſurrenderor pay iſacl a nt. 
fur of money, at ſuch a day, the ſur- 

2 render 


o. 


1 
499- 


Ok cuſtomary: and 
render to be void. After the admittance 


Abr. of ſuch ſurtenderee;; if the ſurrenderor 
y the money, be may re- enter, and 


2 
ſhall have the land without any new ad- 


mittance, or any new fine; for he is in 


of his 01d eſtate. 80 he may ſurrender, 
reſerving rent; and that if che rent be 


not paid, he may re-enter ; and there no 
fine or admittance is to be had. But in 


caſe where the day of payment of money 


by the ſurrenderor is paſt ; ſo that he hath 


_ ohly an equity of redemption, there it 
ſeems he muſt pay a ben and bs. re 


admitted, 
A ſurrender was upon comdition.t to pay 


100. to 4 ſtranger, he tenders the mo- 


ney, and the ſtranger refuſes; the queſti- 


on wWas, Whether the condition be ſaved? 
and it was the opinion of one juſtice, 


that the condition was ſaved ; the other 


doubt, that the condition is ſaved; for it 
re ſhould retain Fe land;; therefore 


juſtices directed it to be found ſpecially. 
This caſe ſeems now to be beyond all 


parties that the ſur- 


Was the deſign of the 


if a feoffment be made in fee on condi- 
tion, that the feoffee ſhall grant a rent- 
charge to a ſtranger, if the froffee tender 


the grant, and he refuſe, the condition 
pu is ſaved. 1401097 H Jt ed | | 


wa.” % # 
a 4 * ” "| | > 
43 841 | „ 3 
2 0 » * & = * o 
k & P 


TT! fr 1 1 
* 1 A 


SS A Ane. 2 mo. 


SSD 


af aw a Oct a _ 4 as a6 4 a 3.27 


* 


= BB. toy ww cr  —_! 


oo nr 


BB ai " 


copyhola; tenures. 277. 


A. copyholder ſurrenders to the uſe of 

J. S. paying his executor 100/. this is a 
preſent ſurrender; for,otherwiſe it can be 
of no effect. A copyholder in fee ſur- 2 Bull. 275. 
renders to the uſe of his ſon in fee, up- 
on condition he keep the covenants in 
ſuch an indenture, and pay 101. The ſon 
ſurrenders to the uſe of another in fee, 
but neither keeps the covenants nor pays 
the 10/. the father enters, and dies ſeiſed, 
the ſon enters as heir to him, and the ſur- 
renderee of the ſon enters upon him ; but 
his entry was adjudged unlawful ; for by Cro. El. 239. 
the father's entry for the condition bro- 

ken, the whole eſtates, both of his ſon 
and his ſurrenderee, were dgfeated,  _ 

An infant ſurrenders copyhold lands, 
he may at full age diſagręe and enter; 
for in caſe where an infant makes a feoff- 
ment in fee, he may enter, much more 
in caſe of a ſarrender ; for a feoffment is 1 Leo. gs. 
a conveyance, which will work a diſcon- T 39- 
tinuance, but à ſurrender wall not. A Cro. E. 
ſeme covert may ſurrender, being ſolely 
examined by the ſteward: And if there be 
à cuſtom for her to be examined before 
two tenants out of the manor, it is good. 
A ſurrender to the ſteward to the uſe 
of the ſteward is good, to give the ſtew- 
ard an intereſt; for the ſurrender is in 
truth to the lord, and not to the ſtew- 

ac 1 and. 


278 


that after wards he ſhall ſurrender to the 


1 Leo. 2. 


ard. A copyholder ſurrendets to the uſe 


that a preſentment is only to ſhew there 


0 


Ok cuſtomary and 


of A. in truſt, that he ſhall hold the land 
until he hath levied certain monies, and 


uſe.of B. the monies are levied, A. te- 
fuſes to ſurrender, B. exhibits his bill to 
the lord of the manor againſt A. who, 

n hearing the cauſe, decrees againſt A. 

at he ſhall ſurrender, A. refuſes, the 
lord may ſeiſe and admit B. for he is 
chancellor i in his own court. 

It ſeems that the preſentment of a ſur- 
render. in court, is only by way of- in- 
ſtruction, to let the lord know of the ſut- 
render, and accordingly he may admit; 
for it is apparent that a preſentment is not 
of neceſſity, becauſe- the lord may admit 
out of court; and any act of the lord's 
conſenting to the ſurrender will amount 
to an admittance, which plainly ſhews 


was ſuch a ſurrender; for if it were of 
neceſſity, then there could be no admit- 
tance out of court, nor no act implying 
the lord's conſent would be fantamount 
to an admittance; and then if we go to 
the reaſon of the thing, ſince the eſtate 
is only to be ſurrendered to the lord, 
and by him transferred to the ſurtenderee, 
if he accept the ſurrender, and grant an 
U which is all that can be dove 

what 
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what need is there of a preſentment; and 
of what uſe can it be, for the homa 
to preſent a ſurrender, in order for the 
| lord's admittance, when the lord may 
take notice that there was ſuch a ſurren- 
der, accept it, and admit accordingly. 
| The eſtate, as it was derived from he 
lord, fo it muſt be ſurrendered to him, 
and the preſentment makes no' part either 
of the ſurrender or admittance: In itſelf, 
it is nothing but a notification that there 
was ſuch a ſurrender, which if the lord 
— notice of, without a preſentment, 
it fruſtrates the end of a preſentment, and 
the preſentment is no ways of uſe. There- 
fore it ſeems, that if a ſurrender be made, 
and then a wrong preſentment be made 
of this furrender, and then admittance is 
made according to the ſurrender, that this 
is good ; for only the preſentment can be 
void, atid then there is an admittance 
upon a ſurrender, without any preſent- 
ment, which, for the reaſons befote, ſeerns 
to be very ge . It is faid in Lex Cuff. 
137. that a ſurrender muſt be preſented 
by the fame perſons that took it. So ſays 
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Coke, but that this is not literally true, 

will appear from what he ſays in another 

place, that if be that took the furrender geg 105: 

die, yet if preſentment. be made of it, it 4 Go. ug b. 

is ſufficient ; and it ſaid in Lex" | 
| T 4 


R DoS OT 


co. Cop. 105. 


Style 257. 


Cro, Car. 


8 gh 12 upon n or 1— money, 


— 


——— 


to hays been, held by adbam Windham, 


that if a ſurrender. be made to one tenant, 
and . preſented to have deen made to an- 
other, yet that is nothing to, vitiate the 
ſurrender; if the ſutrender be . preſented 
15 any body, and admittance thereupon 
it ſeems. to be well enough; for it 
known that there was a ſurrender ; and 

if the preſentment ſhould be void, yet the 

Amine is good enough without it. 

Preſentment, by the general. cuſtom of 
manors, ought to be made at the next 


 court-day.z but by ſpecial cuſtom at the 


ſecond or third court-day ; . the, reaſon 
of this ſeems to be to prevent diſputes; 
for if an old ſurrender, might be trumped 
82 at any time, it would defeat any after 
charges made by bim that 4 


which charges —_—_ appear to be good 


enough, ſince he is tertenant, and con- 
tinues poſſeſſion, and the ſurrender could 


not be known. But now let but the 
Fre ſtay a court or two, and then 
may be ſure to know whether there is 


any incumbrance; for if the ſurrender is 
preſented, then it appears, and he, need 
not, meddle; if it be not preſented, he 


knows, it is void, and ſo may proceed, 
ſurrender is ade by a pyholder 


e eker # Ae 


"and 


* * another, and the ceftuy 


copphold tenures. 


and then a third; but between the ſecond 
ſurrender and the third, he paid the mo- 
ney; and the queſtion was between the 
two laſt ſurrenderees, Who ſhould have 
the land, their two ſutrenders being only 
preſented, and not the firſt; no court be- 
ing held till after all the furrenders? And 


it was adjudg'd for the ſecond ſurrenderee; 


for till preſentment he had the whole 
eſtate in him; and it is ſaid in the caſe, 
that if the ſurrender had fiſt been pre- 
ſented, all mean acts had been void; but 


becauſe that ſarrender was not preſented, 


it was void, It ſeems this muſt be under- 
ſtood if the money had not been paid, or 
a court had been held before the money 
was due, and there the ſurrender had 
been preſented ; for it ſeems the preſent- 
ment of the- ficſt ſurrender, after the pay- 
ment of the money, had been void, be- 
cauſe the ſurrender was void then, and a 
void ſurrender cannot be preſented; and 


until a ſurrender be preſented, it cannot 


bind the intereſt of the land; ſed quære. 


If a copyholder die ſeiſed, and the 3 Leo. 310. 


lord admits a, ſtranger, this is no diſſeiſin 
to the copyholder, but he is tenant at will. 


There are two caſes, which ſeem to be yelv. 144, 5. 


directly againſt admittances by implica- 
tion; the one is If a; copyholder ſurren- 


que 


28x 


1 Ral. Abr. 


1 Rol. Abr. 


OG. 
2 80 6r. 


3 Bulſt. 230, 
215, 216. 


$9h- 


ue uſe 


ter is it whether that be done by 


Of: tuſtdnſaiey and 

before admittance ſurrenders to the 
uſe of another, and the lord admits him, 
that this is no admittanes of the firſt ceftuy 


que wſe.'' The other is, A'copyholder ſur- 


renders to the uſe of another, and he 
enters and pays rent to the lord, that this 
is no admittance of ceſtu uſe ; and 
the reafon 'given is, becauſe the cuſtom 
(of ſurrendring into the hands of two cu- 
ſtomary tenants, and pteſenting it at next 
court) is ſtrict and ought to be purſued. 
But however there are caſes of admittan- 
ces by conſtruction and implication, with- 
out any expreſs admittance; and 'as the 
laſt caſe is reported by Rolls, it is ſaid that 
the acceptance of rent out of eouft from 
the ceftuy que uſe (the lord knowing of 
the ſurrender) 'is an admittance in law; 
yet as the caſe is reported by Croke, judg- 
ment is given for the lefſee of the heir of 
the ſurrenderor. If we look to the reaſon 
of the thing, we may conclude, that any 


thing that expreſſes the lord's conſent to 


the ſurrender, ſhould amount to an ad- 


- mittance ; for it is his conſent only that 


is requiſite after the ſurrender, to make 
the ſutrenderee a tenant ; and what mat- 
a domi nu. 
conceſfit & adm ſus eft, or by any act that 
amounts to as tnueh. There is a caſe in 


| Rolls two, "where the ſurrender of a per- 


3 fon 
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fon before admittance, and acceptance ß 
the lord of the ſurrender, - was conſtraed 

d be firſt an admittance, and then a ſur- 
reader; for the lord, by acce pting the 
ſurrender, implies he admits him able to 

make one. And by the ſame reaſon, that 

the acceptance of a ſurrender before ad- 
mittance amounts to an admittance, the 
admittance of ſuch a furrenderee's ſurren- 

deree is a good admittance of the firſt ſur- | 
renderee. If a fine be accepted of one as 3 Bulſt. 237. | 
a copyholder, this amounts to an admit- i 
- | tance. Accepting rent from the hands of 

> che two tenants into whoſe hands the ſur- 

t tender was made, doth not amount to an 

n || admittance of ceflu que uſe, becauſe the 
lord may receive it of them without de- 

4 =» hereby any thing to a third per- 

1 ſon; dut if he takes it from them as from 3 Bulft. 215. 
of I <efuy que w/e, it is an admittance. This 

nis the ſame caſe as that reported by Croke; 

y but Croke reports it, that acceptance of 

jo tent of ceſtuy gue uſe is no admittance ; 
allt, that it is an admittance (the lord 

at knowing of the ſurrender). Bulſtrode re- 

ce I ports it as paid by the two tenants, into 

t- whoſe hands, Cc. and then fays, - it is no 
admittance ; but if he had ſhewn that the 

lord had accepted the rent W of his copy- 

holder, then Ny _— it e a good 
admittance, "4 

on il Leſſce 


284 


QQ cuſtomary and 


1 Inſt. 59. b. Leſſee for life, years, ot will, of a 


Cro. Car. 5 56 


mano, accepts a ſurrender,. and then bis 


intereſt, determines, the next lord (ball be 
compelled to admit. It feems if a flew- 
ard, have, his office exercend, per 2 vel ſuf- 


1 14. Raym. ficient, deput. he may exerciſe by deputy, 


658. 
1 Leo, 288. 


thou there be no cuſtom. Sed gucre; 
but if that clauſe be got in, it ſeems he 


cannot make a deputy, becauſe it is an 


office of truſt: But any act of ſervice 


may be doge by one as ſervant to the de- 


Poph. 127, 8 


puty, a fartiori to the Reward, as to 
take ſurrenders, make grants by copy, 
and admittancess. | 


gium doth not make an admittance, for 
that only ſhews there was a ſurrender, 


but implies no aſſent to the ſutrender; 


but the entry of dat domino pro fine & 
feet domina fidel. & admiſ. that is the ad- 


mittance. It is ſaid that in this caſe the 
ſurrender was preſented, and the ſurren- 
deree ac „and à copy granted him, 
and he ſurrendered again; and this ſurren- 
der was preſented, and a. copy granted, 
and he accepted as a copyhold tenant :. In 
this cafe nothing is ſaid to be reſolved, 
but the, court ſaid that he, to whoſe uſe 
the ſurrender is made, bad not any eſtate 
to the point, whether he were. admitted, 
02.1. . 
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or not. But it ſeems that in that caſe 

there is a very good admittance; for he 

was accepted as tenant; and I ſhould think 

it was that made bim tenant, and not the 

entry of it in the roll. et bis ,1 

If one who hath a a he. 

a ſurrender, and his/eſtate end before ad- 

mittance; quiere; Whether the right owner 

ſhall not be compelled to admit, ſince . 

is compellable to take ſuch. ſurrender. 

8 N holder ſurrenders to the uſe 7 2 Sid. 37, 61. 
| another and his heirs, the,ce/tuy gu, uſe 
dies before admittance, his heir being be- 
yond ſea; one comes and is — in | 
ihe name of the heir, who conſents; this . 
is a good admittance. But it ſcems the 
lord is not compellable to admit by an- 
other, becauſe the corporal ſervice of ſeal- 
ty is due to, him. If a, ſurrender be to 
the uſe of J. 334: and F. N. iö admitted, 
© || 0d J. S. conſents, this is good adi: 
tance; quere! of it. 
„ A coprholder in ſee des, his beit es- Leo. 106 
ters and makes a leaſe, the leſſee may 
maintain ejection. firme, without the ad- 
mittance of his leſſor, or preſentment that .  .. _. 
be is heir. But it was held ig the ſame 
caſe, that thirty years. having incurred 
between the death of the copyholder and 
the making the leaſe, that being his own 
Saſk; "ſhould bioder bim of tho paves 1 


8 


286 
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ef making : 
0 

; 

di 
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CO 

he 

hi 

tempore and therefore the heit muſt be 8 
1 

Al. 

thi 

elt 


the heir; for it was refolved' that the heit 


Of cuſtdmaty and 


the leaſe, had he not 'ſhewn 


. matter to have excuſed the default. 
The reaſon of this ſeems to be, becauſe 
dhe lw caſts the eſtate upon him by de- 
ſcent, and ſo enables him to make a leaſe, 
teſt otherwiſe there being no court held in 

à great while, he ſhould loſe the profits 
ef the lands; and ſo the law caſts the 
eſtate upon bun, and helps out the de- 
fect- of dn admiſhon; but yet only pro 


admitted; for an eſtats at will is not in 
itſelf deſcendable; therefore where the 
heir is guilty of a ſupige ligence, tie 
reaſon for the kiw's dog ü eſtite upon 
Him ceaſes, and it will reckon no eſtate 
im bim, and conſequently he cannot &. 
miſe: That which excuſed” the admit. 
tance for nineteen years,” was non-age in 


Was not bound to 


during Hie non-age,; 
pray admittance, or tender” his fine. And 


the denth of he anceſtor be not pre- | 


Co. Cop. 


104. 5. 


heir"to eb In, Goc. Ne "tot prejudices 
4 Leo. 30, 31 though: he be of full . 


ſented, Hor proclamation mude for the 


A eopytolder' of inberitahce of a ind 
nor ef rigs 'king's is ouſts@;z ho eſtate i 
gained de che wrong dcr. bot Ee 
onty a bate poſſeſſien. My lord &).1 ws 
Bye, perad venture if à copyhoIder lf 
guiſhing 


copphold tenures.. 


guiſhiog inextrems, ſutrenders out of 

court to the: uſe of his, couſin; or to any 

other upon conſideration Ine affection, 

blood, or * thackds, and recovers: his health 

before. preſentment; this ſurrender is re- 

vocable ; but by his ſaying a ſurrender out 

of court, it ſeems, if it. were made in 

court, that it were not revocable, for then 

he ſhewed a more ſottled deßgn; and by 

his. ſaying before preſentment, it ſeems 

that if it were preſented, it were: not re- 

vacable'; for then the land is bound. By Leo 1 Leo 

Wray, if a copyholder ſurrender im exrre- dere a LET 

nis to the uſe of himſelf for” lite; Get 5 

this 3 ſtand, becauſe of the 

eſtate reſerved , to himſelf.” 'T his — 

plainly to warrant the — opinion of 

(e.. 926! 3. Tal} 2 „ iv A 9444446, 
The lord may: avow upan tlio. heir for Co: opti 

ſents and ſervices. before admittatce;) — 

be is not tenant before: admitõã 

lance, for he cannot maintain a plaint in : 

nature of an aſſiſe before admittance; but 

u ſeems he may have aſſiſe: of Mortdan 

ceſtor: upon — admittance; 

Gare, Whether a. feme be: ſo ſeiſed to 

make her huſband tenant by the curteſy 

before - : admittance, where the cuſtom ies 

pot N per curteſy. It ſeems teaſon- Moor 172. 

it ſhould make the buſbund tenant d. 192. 
v curtely, as well as the poſſeſſion of 
1 0 the 


. 


Ot ruſtomary'and 
the brothet before admittance make the 
ſiſter heir; and by the ſame teaſon the 
widow! ſhall have ber widow 's eſtate, 50 
ber huſband was not admitted. 
3 4 AI thete be à cuſtom to ſurtender out 
76. of court into the hands of two cuſtomary 
tenanta, a ſurtender to the heir of a co- 
pybolder before admittance is good. If : 
oopyholder af inheritance ſurrenders this 
to the uſe of another and his heirs; and 
the ſurrenderee die before admittance; 
1 guerre, Whether bis heir be in by pur 
2 84d. 37, — deſcent, It was the opta 
24 juſtice, Neuuigute, that he Was in by pur- 
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» Mod. 102, Chaſe; and; according. to this is Rollt. But 
102. 


the opinidh af Gm wes, he was in 10 
nature of a aſcent; ancꝭ ſo are ſome othe 
æ vide opinions that are more late. Therefore 
er it dane held af lend of the mature of bo 
Nee rough. Egliſb be ſurrendeted to one abi 
©” his-/ heirs; cand he die! before admittance, 
thatathle ſon ſhall be admitted 
2 14. Raym. and thia opinion ſeems toi be very reaſon- 
* able, far hairs were in tha limitation ' cer- 
— as words of limitatibn, and not 
purchaſe ; and certainly there is as mud 
reaſon) to adjndge the heir in by deſces 
1 Co. 106. here there —— in ! 
1 deſcent where's recovery was, had 
„„de anceſfta, but not ametuted [till 
ber * becauſe the uſe might: b. 1 


vel ed 


* 
- 
* 
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topphold tenures. 
eveſted during 


the life of the anceſtor; and 
becauſe the execution hath a retro 
and in truth the caſe of a ſurrender is juſt 
the ſame, for admittance might have been 
in the life of the anceſtor ; and when it 
was had, it had a-retrofj 
One jointenant 
his companidn; this is good, 
were admitted to the whole. A copy- 
holder in fee ſurrenders into the hands of 
the lord, to the intent the lord ſhould 
grant them de novo to him for life, and 
then to J. S. his wife, during the nonage 
of the ſon and heir of D. the copyholder, 
then to the ſon in tail; the copyholder 
died, and then the lord granted the lands 
mecordiogly to the wife, during the non- 
of 'the heir, he being then but five 
years old ; the wife took another huſband 
and died; the huſband by the opinion of 
two jadges was to have the land during 
the nonage of the heir, without 'any-new 
admittance ; if fo, then it ſeems he ſhall 
pay no fine, for a fine is due upon the 
idmittance. By the ſame juſtices, if there 
de à copyholder for years, and be dies, 
his executors ſhall have the term with- 
out any new admittance. But W#or'to 
Jobe contrary,” But however the opinion 
* N for they continue the 
1 poſſeſſion 
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ider releales t to Vinh 3 
becauſe both 7 Dyer 5 a. 


Nf., cuſtomary and 


poſſeſſion of the teſtator, and hate: it only 
to his uſe, 

Ceſtuy que uſe cannot enter or have 
a againſt any body without admit- 
tance, unleſs there be a ſpecial cuſtom for 
it. There is a caſe in Leu. 16, where it 
1s ſaid upon motion. to the court, it was 
agreed by the four juſtices, that if a copy- 


holder ſurrenders to @ ſtranger, and the 
Reward will not admit him, and the 


ſtranger enters and occupies the land, 
and the lord lets to another to try the 


| title, and be —.— ejectment, the occu- 


pier may plead Not guilty, and it ſhall 
be found for him; and then the report of 
the. caſe goes on, and it is ſaid, quere 
ratianem; for if it be in reſpect of the 
poſſeſſon, it ſeems: the title of the lord 
s elder, by reaſon he bas right and title 
to the freehold, Fc. and then it is ſaid, 
Nee Whether the teaſon be not becauſe 

lord is particeps criminis; for it ſhall 
de intended that he would not let the 
ſteward admit. Then the report goes 
on and ſays, Nola, the ſurrender wras but 
AA gopyhald to him, & tribus affignatss 


1 that by his death the eſtate in 


the old! detetmined, Sc. This is 
very ſtraoge repott, for the guæres and 


lob ad caſe En It ſeem 
ir Ale an + to 
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ropyhold tenures. 
to me, that the reaſon of the caſe was, 

becauſe that after the ſurrender, the eſtate 
continued in the ſurrenderor, and not in 

the lord; and ſo the poſſeſſion of the ſor- 

renderee was illegal againſt the ſurren- 

deror ; yet it was good againſt every body 

elſe, and fo againſt the lord's leſſee; for 

when the lord refuſes to admit, the way 

is to compel him in chancery; and no ac- Tothil 65. 
tion upon the caſe lies againſt the lord, = _— 
for non-admittance, It is ſaid in Lex 2 Bull. 236. 
Cuft. 158. that an action lies for the ſur- Co. Ja. 368. 
renderor $ ſed gueere ; indeed the- reaſon 1 8 
given was, becauſe the ſurrenderee hath 1 Sid. 58. 
no intereſt which the ſurrenderor bath, 

It ſeems, if a man enter into his wife's 

lands, and makes a leaſe, and ſhe gies be- 

fore admittance, yet the leaſe made is 

good. The ifſue in the caſe between 
Wheeler and Honor, was, Whether the 

fine to be paid by copyboider was certain 

or uncertain; and the verdict was, that 

they were certain. In this caſe it was 

held by two juſtices, and denied by no 

body, that debt lay for the lord for his 

fine. It ſeems it lies in any caſe; for the 1 Sid. 58. 
verdi& finding that copyholders ought to 

pay a ſine certain, did not any more en- 

title the lord to · his action of debt, than 

he was before: And it ſeems to me, that Stra. 447. 
if * demand he tefuſes to pay the fine, 

2 it 
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1 Inſt. 59. b. 


and may be interpreted either way. 


1 Keb. 15. 


Df cuſtomary and 
it is a forfeiture. It is made a quære in 
that caſe, Whether if a copyholder in fee 
die, and his heir waves the poſſeſſion, and 
refuſes to- be admitted, whether the lord 
ſhall have debt for the fine; and the re- 
porter thinks he cannot wave the poſſeſ- 
ſion, which to me it ſeems he may do in 
court of record, or in that caſe of copy- 
hold lands in the lords court; and if he 
may do it, then no fine is due. 

Coke ſays, treating of fines, that ſome 
be by alteration of the lord, and ſome by 
alteration of the tenant; but that a cu- 
ſtom to pay a fine at every alteration of 
the lord is not good; but a cuſtom to pay 
upon the death of every lord is good. 
9Quere, Whether a fine be due of com- 
mon right upon the alteration of the lord 
by death; it ſeems it is not, but only 
where there is a particular cuſtom for it; 
though my lord Coke's words are general, 


It is faid to be reſolved in Keble, that 
if the lord reſerve rent upon a leaſe fot 
rs of the freehold of the copybold, 

the — is not good, The mean- 
ing of this muſt be, either that the lord 
reſerves. a rent upon a leaſe of the free- 
hold of the copyhold lands, or ielfe that 
he reſerves the copyhold rents to himſelf, 
ſo that the leſſee ſhall not have * 


ye 
th 
fe 
th 
la 
if 
I 

le 


— 


copyhold tenures. 


both which ſenſes the caſe ſeems unrea- 
| ſonable; for in the laſt ſenſe I can ſee no 
: reaſon why he ſhould not reſerve the 
| rents as rents-ſeck to himſelf; and in the 
1 other caſe ſurely the reſervation muſt be 
good, for it ſeems to be a grant of the re- 
- BY verſion for ſo many years; for by force of Cro. El. 499. 
n | ſuch leaſe the leſſee will have all the ſer- * L. cm 
= vices of the copyholder, and take advan- 
xe | tages of forfeitures, in reſpe&t whereof a 

rent may be reſerved. Therefore, where 
ie it is adjudged that where a lord made a 
y | leaſe for years, to commence after the 
- determination of a copyhold eſtate for 
of | three lives (where the cuſtom was for a 2 Sid. 165. 
yy | woman to have her widow's eſtate) that 
d. the leaſe ſhould. commence preſently in 
n- point of computation, though not in point 
cd of intereſt; it ſeems that muſt be under- 
ly ſtood of intereſt in poſſeſſion, for ſurely 
t; ſuch a leſſee ſhall have the ſervices, &c. | 
al, Infant copyholder makes a leaſe for | Rp mp 
bears, and at his full age accepts the rent, xy, 92. 
nat this makes the leaſe good: Such a for- Latch 199. 
for | feiture ſhall not bind an infant, no more _ Rep. 
Id, than if being tenant for life of freehold 8 44 
an- lands, he makes a feoffment in fee; but 
ord if he accepts the rent after full age, then 
ec- | the forfeiture ſhall bind bim, as it ſeems. 
hat It ſeems the lord may enter for the for- 
ef, keiture ducing the nonage, and need not 
ul | U 3 ſtay 


Of cuſtomary and 
ſtay to ſee whether the infant will accept 
the rent or no, for the particular pteju- 
dice done to the lord; and if he ſhould 
ſtay his acceptance of ſervices from the 
infant, in the mean time it would be 2 
diſpenſation for the forfeiture, But then 
the infant at his full age, by diſagreeing 
to the leaſe, may avoid the forfeiture, 
| Cuſtom that upon payment of ten years 

tent, the lord ſhall licenſe to let for nine- 

2 Keb. 344. ty- nine years; and if he will not licenſe, 
the tenant may let without: Adjudged a 
good cuſtom; yet the licence feems unne- 
ceſſaty here, ſince it may be · dane with- 

22s out it. 

2 Rel. Ar. Lord of a manor grants a copyhold, 

— rendering rent præfat. domino & ſervitiu 
de jure debita & conſueta. This tent ſhall 
go to him, his heirs, and aſſigns; ſed 
guerre; for in caſe of freehold lands it is 

r Inſt. 47. a. extinct by the lord's death; otherwiſe if 
the reſervation were generally made, and 
not to him. The reaſon of the diverſity 
may perhaps be, becauſe of the clauſe & 
ſervitia prius debita & conſueta, which 
ſeems to intend the continuance of the 
ſervices, during the leaſe; for elſe the 
grant of the copyhold will not bind the 
heir; and it ſeems to be the deſign of the 
grant of the copyhold to be good during 
the term. And * leſs ſervices are 

reſerved 
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copyhold tenures. 
reſet ved than uſually were, that thereby 
the grant may be avoided; yet the in- 
tent atid purport of that clauſe per /er- 
— 'prius debita & cynſuetua, ſeems to 
be to contiſde the rent during the eſtate, 
becauſe rent was a ſervitium prius debit. 
& conſuet. though not ſo little rent; and 
if more be reſerved, then the rent muſt 
be paid alſo, during the whole term, by 
force of that clauſe, becauſe rent uſed 
to be paid; and though not ſo much, 
yet that being the only rent reſerved, 
and the old fervices being to be continued 
by force of that clauſe, the whole muſt 
be paid, for that ſeems the intent of the 
parties, and there is no ground for an ap- 
portionment. But then if no rent have 
been uſed to be paid, quære of that. 
But grants of copy and ſurrenders are not 


conſtrued as deeds are, but have a more 


equitable conſtruction, and therefore it 
may be good in in ſoch caſe. This di- 
ſtinction is taken in Popham. 

A copyholder made a leaſe for years 
by licence, the leſſee dies; this ſhall not 
be accounted affets in the hands of the 
executor ; otherwiſe if the leaſe had been 
for but a year, becauſe this is an eftate at 


common law, and the other but a cuſto- 


mary eſtate ; | 2 quere, whether the ex- 
ecutor be not compellable to pay debts 
v4 with 


Poph. 188. 


95 
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Of cuſtomary and 
with-the profits ; for though the eſtate be 
not extendable, yet it is unreaſonable he 
ſhould take the to his own ule, 


while debts go unſatisfied. It ſeems by 


this diſtinction, that a leaſe for a year of 
copyhold lands is extendable ; and indeed 
it may as well be in the hands of a credi- 


tor for a year, without the lord's licence, 


as in a leſſee's hands. It is true, copy- 
hold lands are not aſſets in the hands of 
the heir, for it is nothing but cuſtom that 
makes an eſtate at will deſcendable; and 
therefore unleſs there be cuſtom to make 
them aſſets, they partake only of the qua- 
lities of an eſtate at will, which is not to 
be aſſets; and it is ſufficient for the heir 
to plead riens per diſcent ; and therefore 
the profits of the lands ſhall not be aſſets 
in his hands, becauſe not  deſcendable. 
But though the term it ſelf cannot be 
aſſets in the hands of the executor, for the 
reaſon aforeſaid; and alſo becauſe it can- 
not be extended; yet the profits when re- 
ceived- may be aſſets, for then they are 
chattels, and partake no more of the na- 
ture of cuſtomary lands; - and therefore 


it ſeems reaſonable they ſhould be aſſets in 


the hands of the executor; ſed guære. 


Cro. Ja. 436. The lord licenſes the copy holder to 
Pork. 105. 


let for five years, and he leis for three, 
this is good; ſo if the lord licenſe the 
copy holder 


 copyhold-tenures;: 
copyholder for life, to let for five years, 
if the copyholder ſo long live, and he lets 


purſuance of the licence, for the limita- 
tion is implied by law, and ſo need not 
be expreſſed; but otherwile it is, had the 
limitation been during the life of a ſtran- 


a licence to let for twenty-one years from 
Michaelmas laſt, and he makes the leaſe 
to begin from Chriftmas next; this is not 
| warranted by the licence. It was the 
opinion of my lord Dyer, that if a leaſe 


together, rendering rent, that the rent 
ſhall iſſue only out of the freehold, be- 
cauſe the leaſe of the copyhold lands is 
void, and becauſe they are of no account 
in law, and ſo may be compared to a 
leaſe of lands and goods; the rent iſſues 
out of the lands, and not the goods. But 


44, Ar. AB. JE... At 


the leaſe is good againſt every body but 
the lord, and is not a void leaſe; for if 
the leaſe were only made of the copybold 
lands, ſurely the leſſor has remedy for the 
rent; ans then the Joining freehold = 
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for five years abſolutely, this is a good 


be made of freehold and copyhold lands 


234- 


ger, had the copyholder had a fee. A. hath Cro. EI. 394. 


50. 


in the caſe of Collins and Harding, it was Mo. 554, 
held that the rent iſſued out of both, for © — El. 507. 
copy hold lands may be diſtrained upon. 28 Abr. 


This opinion ſeems very reaſonable, for 426. - 
1 Roll. Abr. 
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with the copyhold can. make no alter. 

1 Leo. 315. A copyholder makes 4 leaſe by licence 
for years, rendering rent, and then grant 

the rent over to another by deed; the 

leſſee attorns; it was held to be a good 

grant of a rent- ſeck, but that the grantee 
could not have debt, becauſe he was not 

privy to the contract, neither hath he the 
reverſion, Leſſee for years of a manor 

grants licence to fell timbet ; it ſeems this 
1 Keb. 26. is good during the years; ſo that neither - 
| leflee nor leſſor can take advantage of the 
it - forfeiture, Not leſſor, for thegeby the 
lf leflee of the manor would loſe the ſer- 
| | vices of his tenant ; for he is the lord of 
I whom the copyholder holds, and there- 
Il fore he muſt take advantages of forfei- 
' tures, if any body can, which in this 
jj caſe he cannot do becaufe of his licence ; 
_ but then when his intereſt is determined, 
ii -- _  fince there is a prejudice done to the in- 
1 heritance of the manor, it ſeems the leſſot 

if * may take advantage of the forfeiture, for 

i} the licence determines by the expiration 
i | of the years. When a lord grants a li- ni. 
it cence to fell timber, and then grants his I el 
intereſt over to another, this determines Il ! 
the licence; for the licence is but a diſ- I be 
penſation with the forfeiture, and gives no 
property; but the property being tran{- © m« 
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ferred 
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gerte to another before the felling, there 

muſt be a new licence to tell, becauſe he 

is not party nor privy to it; but if the 

kfſee fell timber after ſuch an alienation 

of the manor, it is no forſciture; jed | 
ere. 

If the copy holder make ed for v 2 Bu Rep. 
x || by che rds licence, the leſſee may aſſign - 

over his leaſe, of make an under-leaſe for 

x | years without any new licence; for the 

is I lord's intereſt is diſcharged for ſo navy 

rr il years, 

Ie Lord at will cannot give licence to let 1 Roll. Ab. 
i | for years; for he cannot diſcharge the? 

.  lord's intereſt any farther than his own 
of ©] intereſt in the manor goes; and therefore 
-i the lord that gives the licence has but 
i- Ja particular intereſt in the manor, the li- 
iis eence is. determined upon the determina- | 
non of the lord's intereſt, The lord gives 2 Browal. 40. 
d, | licence to leaſe upon condition; the con- 

1- | dition is held in Owen to be void; fed Owen 73. 
of | quiere, A copyholder makes a leaſe for 

or | years. with licence, and before the years 

dn expire dies without heir ; ſome are of op 

li- nion the lord may enter, becauſe the 

is © eſtate out of which the leaſe was derived 

es © is determined; others ſay the licence ſhall Poph. 188. 
iſ- de taken as a confirmation. 

no A copyholder in tail accepts a feoff· Canter 6, 7, 
meat; this deſtroys not the cuſtom as to- 

ed his 
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his iſſue in tail, for he hath no power to 
canclude him; yet if he commit a forfei- 
Stra. 1197. ture, and the lord ſeiſes, it ſeems his iſſue 
is bound, it being a common and cuſto- 
mary way to cut off the entail of copy- 
Oro. El. 459, hold lands. If one ſeiſed of a manor in 
5. right of his wife, let lands by indenture 
for years, chis does not deſtroy the cuſtom, 
as to che wife; for after the death of ber 
huſband ſhe may demiſe it by copy again. 
And by the ſame reaſon it ſeems: her heir 
may; ſo if tenant for life of a manor lets 
| copyhold parcel of the manor for years, 
and dies, this ſhall not deſtroy the cu- 
1 And. 199. ſtom, as to him in reverſion. Copy- 
Latch 213. holder accepts to hold his land by bill, 
under the lord's hand ; this determines his 
copyhold. -- So if he accept an eſtate for 
lite, by parol, if livery be made; other- 
* . wile not; for elſe nothing but an eſtate 
at will paſſes, which cannot . an 
. a6. eſtate at will. 

Hutton 81. If a copyholder releaſes to his lord, 
1 Ked. 808. this extinguiſhes the copyhold. S0 if the 

1 Leo. 102. , . 
lord ſell the freehold of the inheritance 
of the copyhold to another, and then the 
copyholder releaſes to the purchaſer, this 
-», -..- extinguiſhes the copyhold intereſt. But 
if the copyholder be ouſted, and thereby 
the lord diſſeiſed, and the copyholder 


Ne to the difſeifor, this is of no 
effect. 


a he ab at. 28 oh a 1 . het. a a Ba a 2a... 


„„ ©. EE $ © & DB ak 


2 5.5 7 \ 1 o & = 


5 F 7 


d, 
he 
ce 
he 
11s 
ut 
Jy 
er 
0 
ct. 


copyhoid tenures. 301 
effect. The reaſon of this ſeems to be, 


that though a releaſe cannot in its own 
nature paſs away a poſſeſſion, yet it may Cro. El. 21. 
amount to a ſignification of the tenant's 
mind to hold the land no longer; for a 

yholder is a tenant at will, and there- 
fore, though the poſſeſſion be not granted, 
any thing amounting to a determination 
of the copyholder's will, is ſufficient to 
extinguiſh his copyhold. So if -tenant at 
will, of freehold lands, grants his eſtate 
over, though nothing paſſes, and the grant 
is void, yet it amounts to a determination I, 57. a. 
of his will. But then as to the laſt caſe 
of the diſſeiſor, no right to a copyhold 
eſtate is extinguiſhed by releaſe, but where 
the perſon that hath the copyhold eſtate 
comes to it rightfully, becauſe of the pre- 
judice the rightful lord would be at; for 
in this caſe he would loſe, in his damages 
againſt the diſſeiſor, the fine due for ad- 
mittance; and there would be a tenant 
brought in againſt his will, and an eſtate 
at will grantable by ſurrender only, paſs 4 ©. 25. 
by diſſeiſin and releaſe, - This caſe is not 
therefore to be compared to the caſe where 
tenant for life releaſes to him in the rever- 
hon, this is of no uſe; for it cannot be Cro. Ja. 169. 
conſtrued to be a ſurrender; and as a re- 
leaſe it cannot operate, and ſo it is of no 


effect; but in our caſe, if it be but a de- 


claration 
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Hut. 81. 


2 Leo. 73. 
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claration of the copyholder's'intent to be 
no longer a copyholder, it is ſufficient, 
py holder bargains and ſells his copy- 
hold lands to the lord of the manor, who 
is only leſſee for years, the copyhold is 
not extinguiſhed ; for the leſſee is lord of 
the manor, and ſo the lands are always 
demiſable by copy. And there can be no 
difference between this caſe and where the 
manor is conveyed away, together with 
the _— at one and the ſame time, 
Three ſiſters copyholders for life ſucceſtve, 
the eldeft tenant in poſſeſſion takes huſ- 
band, the lord by indenture makes a leaſe 
to the wife, the remainder to the huſband, 
remainder to the ſecond fifter, ' who four 
days after-the making the leaſe, agreed in 
pars, and then-took huſband; and entered; 
and: the firſt queſtion was, Whether the 


nt did extinguiſh her copyhold 


eftate? And the opinion of the juſtices 
ſeemed to be, it did not; = 
was given againſt the younger fiſter ; for 


the eldeſt ſiſter not being dead, ſhe could 
not 


enjoy her remainder, that being to 
commence after: the death of her fitter. 
Now this judgment might be given, and 


the firſt point be left undetermined ; for 


if her copyhald eſtate were extin by ac- 


eoptance of the remainder; then to be 
ſure her entry was not lawful; and if 
{1013 N | it 
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' remains (as it ſeems) to ſupport remainders. 


copphold:tenures. : 
it were not determined, yet it was held 

the younger ſiſter's remainder could not 

takt place, becauſe, according to Marga- 

ret Padger's caſe, the remainder was not 

to commence till after the eſtate for life 

ended; ſed quare farther, whether the 

younger ſiſter s remainder be not in this 

caſe deſtroyed; for the eſtate. for life of 

the eldeſt fiſter is utterly gone; for the 

lord having made a leaſe, can take no ad- 

vantage of the forfeiture, and then the 
remainder not commencing when the par- 

ticular. eſtate ends, it ſeems it can never 
commence ; for there is as much reaſon to 1 Rol. Abt. 
defroy contingent remainders of -copy- fing, 
holds as freehold eſtates; and this is not 9 Co. 107. 
like the caſe where the lord ſeiſes the pars Gacrl. 23. 
ticular eftate as a forfeiture ; for there t 


Huſband and wife, copyholders in fee, the 
huſband obtains of. the lord, for money 
paid, an eſtate to them in tail; the huſband 
dies, the wife enters and ſuffers a recovery, 
the heir enters upon her by force of the 
ſtatute 11 H. 7. and his entry adjudged 
lawful; for by her acceptance of the free- 
hold | eſtate, . the copyhold was extin@, - ' © | 
Cuſtom that copyhold tenements ſhould *' 
be to the wife after the hyſband's deat, 
either for a moiety or intierty ; they eſcheat 
to the. lord, and he dies; his wife ſhall 
* not 
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not be endowed of a moiety ; for they 


28d. 19. are not copyhold in his hands. 


2 Sid. 18, The king, lord of a manor, and ha- 


Inn 206. ving copyhold lands in his hands, grants 
Style 266. them to one for life, without taking any 


2 Roll. Abr. notice that it is copyhold land; and it 


Jones 449. was held that this was no deſtruction of 
cont. the cuſtom; but that after the eſtate for 


life ended, the lands might be granted by 
copy again, and that the rule that copy- 
hold lands muſt be always demiſed or de- 
miſable time out, &c. extends only to 
common perſons, and not to the caſe of 
the king; and the reaſon given was, be- 
cauſe the king's grants are not to be taken 
to a double intent, viz. to paſs an eſtate 

for life, and to infranchiſe the lands too, 

This caſe came in queſtion afterwards in 

1664. and ſo adjudged ; for the jury gave 

no ſpecial verdict, but found the lands to 

be. copybold, which it ſcems they would 

never have ventured to do, had not the 

| court been clear of opinion that the cu- 
x Roll. Abr. ſtom was not deſtroyed. But yet it is 
3 ſaid in Lex Cuſt. 233. that there is a caſe 
— in Rolls againſt this. Ideo guære, fee Lex 
Go.Cop. 172. Cuſt, 79, 80. If a copyholder hath had, 
—_ time out of mind, a way over another 
Savil's Rep. copyholder 8 ground, and he purchaſes 
the inheritance of his own copyhold, yet 
the way remains. A copyholder * 
40 1 - 
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the lady of the manor, this is only a 
ſaſpenſion of the copy yhold eſtate ; 1s if 400 El. 7: 
copyholder hath the manor in execution : 

It ſeems to me in this caſe, that the huſ- 

band and conuſee being lords for the time, 

may make, voluntary grants of their own 


copybold lands, as well as of others that 
come into their hands; for though they Cro. EI. 7! 
are not copyholders (neither are ch ſo 

wh " copyhiolds eſcheat) yet they have 


copy 101d lands that have been demiſable 


time out of mind, Gc. 


In that caſe of the huſband he and his 


wife f 12 5 a betray of the manor to 


© ule or life, remainder, 


Ge. 55 ys ck to be a deſtruc- 


tion o of the copyhold eſtate; for then the 
ne?” were. 945 1 by a common law 


I „and ſo the cuſtom was broke. 


three eopyholders, and one 


95 an. eſtate by livery for life, it ſeems —_ 


this doe does not deſtroy the cuſtomary i in- 


| dere of . thole, in remainder. 


6 is "eiled of a rent-charge | by, pre- + Rol. Abr. 


Lipton, et. without preſcription he can- (59, 670. 
he e the co bolder beaſts ; for OR hs 


he copybolders are in by as high a title, x 


3 4 Fe | Copy holder for life, 

the lord lets the manor, with all mines, 

to J. S. who, living the copyholder for 

life, enters and digs a new pit, and takes 
X 


coals 


9 cbrbeld tenures. 805 


| 

' 

| 
1 
| 

ö 

| 
' 
4 | 
| 


— 


5 


—U . — = — —— 


FC Ss +2 


| 
q 


2 | 
| 4 
: 
7 : 
1 
13 
f | 
; 
= 
, i 
ö 3 
: 


. . * 7 1” —__ ů—ů— 
N p a _— — —— - — _ * — — y - — ä — — 2 — * — = 
* _ a * —_— - —U— — —ͤ—b — 1 2233 * 5 
„ —T— . LY CC CG =: GC Ce EL EE LEES OM ET... "I. « 7 4 tans — 12 as we 1. y 
N C 
* . 
= 
* 


662. 


305 


Ok cuſtomary and 


coals and converts them; the copyholder 


© brings trover, and it was held it lay; for 


1 Roll. Abr. 
106. 


2 Leo. 202, 
1 


that the coals, after they were dug, be- 

belonged to che copyholder; ſed quære; 
for they are as much parcel of the inheri- 
tance as timber-trees. If copyholders pre- 
{cribe to have common in the lord's waſte, 
and the lord deſtroys the common by put- 


ting conies in it, every copyholder may 
have an action upon the caſe againſt the 
lord. If a ſtranger puts in his beaſts, 


whereby the copyholder loſeth his com- 


mon, it ſeems he may have an action of 


the caſe againſt him, as well as diſtrain his 


beaſts damage-feaſant. But if the damage 
be ſo little, that notwithſtanding the co- 
'pyholder may take his common, then it 


2 Broun. 146. ſees no copyholder can have any action, 


1 Roll. Abr. 
89. 


becauſe the damage is not done to him, 
but to the owner of the ſoil. The ſame 


law if a ſtranger dig the turf up; for 


though he - have an action for dig- 
ging up the turfs, becauſe they do not 
belong to him, yet if that be the means 
by which he loſeth his common, the 


bos of his common is a prejudice to bim, 


1 Noll. Abr. 


for which he may have an action. If a 


= copyholder, by licence, makes a leaſe for 


years, and afterwards enters upon the 
leſſee, he is a diſſeiſor, for he can gain 


no particular eſtate. 


It 
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| becauſe the lord aſſents to his coming in. 


committee hath no intereſt, but only a 


name; ànd by the ſame reaſon, the lord 


"on name fol. if he had intereſt him- 
elf, he might have aſſigned it over. This 


lord coold” be tio infranchiſement-of the 
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If a copyholder die ſeiſed, and the 3 Leo. 210. 


lord 'admits another, who enters, he is 
not a diſſeiſor, but only a tenant at will, 


How emblements ſhall be diſpoſed of Lex Cuft. 
in copyhold caſes, ſee 5 Co. 115. 1 Kol. Nich. 2. 
Abr. 727, Lord of a manor having a Noy 27. 
copyholder a lunatick in his cuſtody, 
grants over the cuſtody to another, who 
brings an action in his own name; it was 


held not to be well brought; for the — Raymond 


189 
Moor 512. 


bare cuſtody, and therefore the action 
ought to be brought in the lunatick's 


Bitnſelf coutd not bring an action in his 


being. a bare cuſtody, the grant by the 


lands 

It was held by Hobart, that the lord 

of à manor de communi jure hath not the 

cuſtody of a lunatick's lands; but there 

muſt” be a cuſtom to warrant it. But it Cro. Ja. 105; 
was reſolved in the caſe between Evers 

and Skinner, that the lord ſhould have 

the cuſtody of one that was mutus & ſur- 


. 
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1 Rolls Abr. 727. 
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dus, and no cuſtom was laid; and the 
queſtion was between the prochein amy 
and the lord; and the reaſon given why 
the lord ſhould have the cuſtody is, be- 
cauſe otherwiſe he would be prejudiced 
in bis rents and ſervices, which r 
extends as well where there is no caſtom, 
as where there is. And if the cuſtody of 
one that is mutus & ſurdus, of common 
right belongs to the lord, by the ſame 
reaſon of one that is lunatick; 1deo quere. 
1 Leo. 266, If there be a cuſtom in a manor that 
1 Co. 87: a. the lord ſhall enter and enjoy the lands 
during the nonage of the infant, it is a 
good cuſtom; for the freehold of the 
lands is in the lord, and be, is. tenant to 
the præcipe. And an, eſtate at will ma 
ceaſe for a time, and revive again, as el 
zs it may deſcend by cuſtom. *. an 
Cro. El. 524 A lord of a manor may avow. for the 
rent or ſervice of his copyholder, in any 
court at Weſtminſter ; for he has an eſtate 
Sera. 786, at common law in the rent, and not a 
cuſtomary eſtate ; and it is due 10 hi 
upon the ſame grounds and reaſons in 
law as the rent of freehold lands is. 
1 Roll. Abr. Fines for admittances and copybold 
374: ., .Tents are arrear, then the lord fe the 
"ole 5** manor; he is ſans remedy, both in law 
Carthew 91, and equity; /ed quare; for debt lies for 
92. a fine, and if it be a duty, ſurely the 
| 4 paſſing 
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law will not ſuffer any body to take ſuch 3 L 99. 


being a ſpiritual perſon, to be diſcharged '7 1 
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paſſing away the manor will not make it 

ceaſe to be a duty. Quære, Why he ſhall 

not have debt for the rents due by the 

copyholder, and whether the lord hath 

not a freehold in them. 
Copyhold lands are only impleadable in _ Jac. 559 559- 

the lord's court; for the common law! Rell. abr. 

doth not take notice of ſuch baſe eſtates ; 373. 

therefore if an erroneous judgment be 

given, no writ of falſe Judgment lies, 

but only a petition to the lord in na- 

ture of falſe judgment, or elſe the party 

grieved may have remedy in chancery. 

One recovers in a manor, no precept can 

be made to take the poſſe manerii, and 

— the party poſſeſſion by force; for the 
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power into their hands, without the king's 
writ. 
Copy bolder's leaſe is no diſſeiſin to the 2 Keb. 398. 


lord. 2 Brown. 40. contra. 1 Brown. 


133. 

if or one ſutrenders to the lord, to the 
intent he ſhould grant it to another, and 
he admits him, this is good; for the other 


may plead it as a grant. 
Copyholder may preſcribe in his lord, = Rep. 


of tithes. 652. 
If a cuſtom be altered by conſent of Yelv. 2. 
lord and tenants, it ſeems chancery will Oo. El. 784: 
* 3 * 
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Lex Cuſt. 
319, 320. 


Toth. 108. 


2 Keb. 357. 


1 Cuſt, 
323, 327. 
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compel them to ſtand by that alteration, 
NWyere, Whether it will reduce a fine in- 
certain into a certainty, at the ſuit of all 
the copyholders ; for though there be an 
equity in moderating an exceſſive fine, 


yet it ſeems there is none to reduce an in- 
certain fine to a certain one, at the ſuit 


of the tenants. If. a copyholder com- 


mit a voluntary forfeiture, there ſeems 


no equity in relieving; copyholders muſt 
be relieved in chancery for' their com- 
mon, Chancery will ' compel to let a 
tenant ſue at law, without a forfeiture. 


So it will compel a licence to let, and 


alſo to admit a mortgagee. to try a cu- 
ſtom at common law. After forty- three 


years poſſeſſion, a defendant was ordered 


to admit of a ſyrrender and admittance, 
Lex Cuſt. 326. | 
Copyholder for three lives coyenants, 
in conſideration of money paid, to ſur- 
render, and dies before ſurrender, and 
purchaſer dies; it was agreed the heir 
of the copyholder ſhould ſurrender to 
the purchaſer's heir, and make good 


the aſſurance. See other good caſes, 


where chancery will and will not re- 
lieve in copyhold caſes, in Lex Cuff, 
from p. 323 to. 331. Moor 552. Toth, 
197. 


Copy K 
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Copyhold lands cannot be exchanged 
by deed, but there muſt be a ſurrender 
and admittance thereupon. A right to a Co. Cop. g7, 
copyhold may be extinguiſhed by a releaſe, 98. 
but no eſtates can paſs by releaſe ; nor by | 
leaſe and releaſe, though the leaſe be by 
ſurrender; for a releaſe cannot enlarge a 
copyhold eſtate. 
Commiſſioners of bankrupts bargain cg Gar 
and fel] copyhold lands; the eſtate is in 69. 
the bargainee before admittance, though 
he may not enter and take the profits be- 
fore admittance, which the ſtatute ordain- 
ed as a cautionary remedy for the lord for 
his fine. Therefore, if there be a cuſtom 
in a manor that if a copyholder die ſeiſed 
of a cuſtomary eſtate of inheritance, that 
the wife ſhall hold the lands for her life; 
and ſuch a copyholder becomes a bank- 
and the commiſſioners bargain and 
fa e the lands by deed indented and inroll- 
ed, and then the bankrupt dies; the wife 
ſhall not have her widow's eſtate; for 
her huſband did not die ſeiſed, My lord 
Coke ſays, that the word Surrender is vo- Co. Cop. 102, 
cabulum artis; Ergo, where a ſurrender ch 57. 
is neceſſary, no other word will ſupply 3 Bull. 80. 
the want of it; as the words Give, Grant, 
| or the like; 2 gucre well of this mat- 
ter; for in Belfield and Adams's caſe, it is 
held that any words expreſſing his inten- 
XR 4 tion 
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tion of ſurrendering, are good enough. 
And this ſaying of a copyholder in court, 
was held to be a ſufficient ſurrender, via. 
that he was weary of his copyhold, and 
Hutt. 81. requeſted his lord to take it again. See 
Cro. Jac. 526: Lex Cuft. 103, 104. Lands were apper- 
taining to a houſe, and the copyholder 
ſurrendered the houſe cum pertinentiis; 
_ adjudged the lands did not paſs. 
Cro. El. 717. 1 — of a ſeme covert, by the 
e ſteward out of court, though it did not 
Winch z. appear that he was ſtevrard by patent, or 
= 12, that there was any cuſtom for ſuch an 
Rol. Rep. examination, was held to be good. 
236. If the king grant omnes terras domini- 
cales manerii de W. the cuſtomary lands 
held by copy do not paſs, but in the caſe 
of a common perſon they do. It is faid 
in Lex Cuſt. 92. to be adjudged that if a 
man grant all his demeſne lands, his co- 
. lands will not paſs, if he has other 
nds to ſatisfy the words of his grant, It 
ſeems this muſt be underſtood of thoſe 
lands that he holds by copy, or elſe it 
thwarts the caſe before; and the reaſon is, 
becauſe copyhold lands do not paſs by 
ſuch conveyance, but by ſurrender, It 
copyhold lands eſcheat, and are in the 
kings hands, and he grants omnes terras ſuas 
dominicales, quære, if they ſhall paſs. It 
ſeems every demiſable by 60 * 
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be parcel of the manor; for the cuſtom 
can only extend to the manor, and the 
beef is quod infra manerium, &c. 
of a manor grants the ſteward- Ley's Rep. 
ſhip to S. for life, and after becomes lu- #7 
natick, and the cuſtody is committed to 


A. B. and others; they cannot by their 


ſteward grant eſtates by copy; for they Hob. 215: 
have no eſtate in the manor, and there- 
fore are not domini pro tempore; but the 
lunatick by his ſteward may. grant copies. 
Tenant in tail of a manor diſcontinues and Co. Cop. 35. 
dies, and then the diſcontinuee makes vo- 
2 grants; theſe may be avoided by 
the iſſue in tail; for the eſtate of the diſ- 
continuee is defeaſible and tortious. 

Guardian in ſocage may hold courts in Owen 115. 


his own name, and may grant copies. 


Lex Cuſt. 88. 
If one be retained ſteward by parol, it on Ja. 55. 
is good to make him ſteward at will; and 75 PORE 


as to all points he is as effectual a ſteward Co. Cop. 124. 


as one retained by patent. There is a dif- 
ference taken in the caſe between Bla- 
grave and Weed, between the ſteward' of 
a manor and the ſteward of a court ; for 
that the ſteward of a manor may take 
ſurrenders out of court, but the ſtzward 
of a court cannot. But this diſtinction 1 Leo. 227. 
is taken no where elſe, and ſeems to have 
no authority in it, being only affirmed 
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by one counſel, and denied by another. 
Lord of a 7 5 makes a ſteward ad ex- 
equend, per ſe vel ſufficient” deputat” ſuum, 
who ale A, b. 49 05 The vice, to 
take a ſurrefder of baron and feme to the 
uſe of baron and feme for their lives, the 
remainder over in fee, & ulterius ad fa- 
ciendum quantum in me eſt. A. taxes a 
ſurrender from the baron and feme, up- 
on condition the lord ſhall grant it to 
them for their lives, the remainder over 
in fee. In this caſe it was agreed that 
this deputation pro hac vice was good, 
and that the ſurrender was good enough 
"(though the authority was to take an ab- 
ſolute furrender, and this ſurrender was 
conditional) by force of the words & 
ulterius ad faciend', The force of theſe 
words ſeem to me to be, that the deputy 
ſhall take any thing upon him that the 
ſteward might, to make good that thing 
he was to do ; and they do not ſeem to 
give him an authority to take any other 
ſurrender than to the uſes limited in the 


1 Leo. 289. deputation. This caſe is ſtrangely re- 
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ported by Leonard; for there the clauſe 
& ad ulterius, Cc. is not put in, and the 
ſurrender was upon condition to pay mo- 
ney, which ſeems clearly out of the au- 
thority the deputy had. 
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A ſteward ex, officio may make volun- Cro. El. 699. 

ary grants. Co. Cop. 124. Auditor and 9 
urveyor for the county of N. appointed 
ſteward for one of the manors pro illa 
ice. Adjudged they had no authority 

o do it; /ed quære, if they may not re- 

in a ſteward by patent. Things of ne- 
ſity, done by a ſteward, though he 

ave no authority, are good; as admit- 
ances upon deſcents or ſurrenders ; but 

ſoluntary grants are not good by ſuch a 

teward. If a lord command his ſteward 

ot to grant ſuch lands by copy, and he 

Joth it, it is void. So if in his grant he 

Iminiſh the ancient rent and ſervices. It 

held by Coke, that if an infant is not 

apable of the office of ſteward of a ma- Ing. 3. b. 

jor, either in poſſeſſion or reverſion; yet 

ere is a caſe where the grant of a ſtew- 

rdſhip to an infant in reverſion, exercend 

r ſe vel ſuff” dep” ſuum, was held good. 

ind it was held there, that if that-clauſe Cro. Car. 5 56. 

yere in, exercend per ſe vel fuff dep” 

um, the grant was good, . unleſs he were 

t ſuch tender years as not to be able to 

lake a deputy. My lord Cote allows an Co. Cop. 129. 

nfant, that has the office of ſteward by 

eſcent, may make a deputy, though the 

huſe of per ſe, &c, be not in, Sed 

were, Whether he may do it if he have 
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iit by purchaſe, The caſe in C. Li. 
. Car. ſeems to be againſt this. 
Co. Cop. 125. Coke ſays, the law 1s not very curiom 
in examining the impetfections of the 
ſteward's perſon, nor the unlawfulneſs 
his authority ; for be he an infant, 1 
compos, lunatick, outlawed, or excommu;; 
nicate, yet whatſoever things he perform. 
as incident to his place, can never Me 
avoided for any ſuch difability, becaulg*”? 
be performs them as a judge; at leaſt, i 
cuſtom's inſtrument. By this my lor 
Coke ſeems to allow that an infant is c 
pable of the office; for were the gta 
to him void, then voluntary grants mal 
by him would not be good; which yt 
my lord Coke ſeems to allow, when | 
faith, that whatever things he perforns 
as incident to his place, can never be'avoic 
ed; and one incident to a fteward's place 
is to make voluntary grants; and he feet 
indeed to put him in the ſame place wil 
a lunatick perſon ; and a grant by him i 
without all queſtion, good. It may b 
he meant here, where the infant has tit the 
office by deſcent. However it be, it ſeem 
Clear that an infant is capable of the ſtew 
ardſhip exercend* fer fe, &c. and When 
he is of years of. diſcretion, perhaps i 
may excerciſe it himſelf; for it was fat 


«i 


Tia the caſe of Dung ver. Fowler, that the Cro. Car. 556. 
. Finfant in that caſe, being eleven years old, 
vas able to exettiſe the office himſelf, or 
Jake a deputy; and ſomething*there is 
darkly expreſſed, which yet ſeems to in- 
timate that he may execute it Himſelf. As 
ſr the authority of the Reward, faith my 
Mord Coke, though it prove but countet- 
e come a xa hi; yer if tn 
Ppearance, or outward ſhew, it ſcems 
ragt, that is ſufficient, © 
If a grant be made to one, and through 
Wome defect it js avoidable ; yet the courts 
tept by ſuch a, ſteward, before avoidance, 
Wall ſtand in farce; and whatever he did 
„ ſteward, is for ever good. This ſeews 
rery reaſonable, and doth not at all thwatt 
the distinction taken before; for therę the 
fears. had no authority ; amd ſo only 
Jocceſſary acts by him are good. But here 
Ie had authority, and was to all intents Co. Cop. 125 
ind purpoſes ſteward, till the avoidance; 
nd Jo all acts, by him done, ſhall bing. 
And perhaps this may be the reaſon why 
| the ace of an infant are unavoidable, that 
uche grant is ot actually void, but on 
Jvoidable; and ſo before the avaidance of 
Ibbe grant, he is abſolute” ſteward, My 
bord Coke is ſo far from overthrowing the 
MY atoreſaid diſtinction, that he takes the ſame 
bimſelf; but adds farther, that one that 
I has 


— 


— 


to do any thing according as he thought 
fit; for any ſtranger might, thruſt himſc 


_ doth it examine the ſteward's, who is re 


Ok cuſtomary and 

has no manner of pretence nor coloij 

for keeping of courts, if he aſſumes th; 
ſteward's place, whatever he does vi 
not be void. eſpecially, if a precept be g 
ven to the bailiff to give him warning 

. which ſeems very reaſonable; for the fain 
_authority of the ſteward is allowed i 
other caſes, for the ſecurity of purchaſer; 
who can never know the ſteward's right 
and no harm is done to any body, th 

caſe ſtanding indifferent between vendo 

and vendee. Therefore where harm woul 
be done (as where the lord's lands ain 

property are diſpoſed of by volunta 
grants) there ſuch ſleward can do nothing 
But when a ſteward hath no'pretence 6 
title, there, every body muſt take notio 
of his wrong; for if they were not obl 
ged, it would be impoſhble for the lot 


into the employment, and introduce whom 
he pleaſed to be tenants. As the law dot! 
not examine the imperfections of the lot 
from whom the intereſt paſſes ; ſo neithe 


ſtrained by law from prejudicing the lord 
And as diſſeiſors, &c. may do neceſſar 
acts, ſo may thoſe ſtewards who have 4 
little title as diſſeiſors. | 


My 
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My lord Cote ſays, that the lord may 4 Co. 26. b. 
inake admittances and grants by copy at — 
what place he pleaſes; kut the ſteward of "=" 
the,manor, at any court held off the ma- 
hor, (for out of the court, it is ſaid by him 
in another place, he may make admittan- 

Jes and grants by copy) cannot make any 
admittances or grants by copy. This 
ſeems to imply that the lord may make 
by copy grants and admittances at a court 
beld off the manor; or elſe where is the 
Y difference between the caſe of the lord 
„ and ſteward. And in the next caſe but 

Jone, it is reſolved that if the Reward at a 
"court held off the manor, make any 
pants or admittances, they are all void; 7 
ut be One, nothing of the lord. In his | 


| comment u pon Littleton, he ſays the 
court-baron muſk, be held upon the ma- 
M nor, elſe it will be void. 


% , 


As Melwich's caſe is reported by Croke, Cro. El. 103. 

Is there ſaid, that if che lord grant away 

Abe frechold of his copyholds, the grantce 

Jay hold courts where he will, to make | 
1M admittances and grants. If then a grant 
by copy or admittance ſhould be made at 
a court held off the manor, thqugh it be 
I court-baron, why ſhould it be void? 
vince a court- baron contains in it two 
courts, one for the freeholders, the other 
for the copyholders; and fince that = 

t 
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Df cuſtomary and 


-— = copyholders, as to granting copies 
Cc. may be held off the manor, there i 
no reaſon, that becauſe the courtbaron i ö 
void, that therefore the admittance ſhould 
de void; for they are as two diſtind 
courts; ; and the admittance had been 
„had the court been only the copy- 
Þolders court. And if we look back to 
the reaſon of t e 1 be if an admittance 
may be made at a pface off the manor, 
why not at a court peld off the.manor; 
for i it is no judicial act; ii 45 were, ſurely 
it muſt * neceſſity be done in court; 
and therefore, it 854 hel d ger tor cur, 
that a Court to do theſe thi might b 
r Leo. 288. held off the mahor : It is not diſtinguiſhed 
in this caſe hetween = rant of the lot 
or ſteward", But Coke 1 reſs that grants 
by ſtewards at, i the manor 
are' void. Ide 77 415 L. e 
Co. Cop. 1 rd cannot de communi zur e 
3. an "nk Regia . has {cm 
io his patent, ot be an infant that has the 
x of ge Wnt, ot be a perſon. of that 
ey it. will be a W to him 
a cle bing; s if be be w 
, Noy 2. eki, Sc. Ciftom that if 4. cop holde 
is Tan in | fee, and his wife ſurvive 
im that "hs ſhall have it in fee, & 
No y 2g. ©? conve}/ſo. And fo the cuſtom for al 


Exocutor to hold for a year after the deat 
0 
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Ka, of the copyholder, is a good cuſtom, | 

"'"Y whe the wife is to have her free bench. 

a Copyholder (where there is a cuſtom for 

ald the feme to have her widow's eſtate) makes 

' @ leaſe for years; ſhe ſhall not avoid the 

cen leaſe ; for the leaſe being made according Cro- Ja. 36. 

Pl to the cuſtom, his title is as good as hers; — 

but if the leaſe were made without war- | 

nee rant, then ſhe may. It ſeems to me, that : | 
| | 

| 


0, the feme ſhall not in this caſe be endow- 

i cd of the third part of the rent and re- 

rely verſion, becauſe cuſtoms ought to be ſtrict- 

ly purſued, and that is only to be endow- Co. Ent. 123. 

ul cd of land; yet it ſeems after the leaſe 

t be ended the ſhall be endowed, for the huſ- 4 

heal band did die ſeiſed (the poſſeſſion of his | 

| leſſee being his own poſſeſſion). But it = 

an was agreed in this caſe, that by ſpecial 

ns cuſtom the feme might avoid the leaſe. 

; This among other caſes proves that a co- 

pyholder may diſpoſe of his land, and 

hr is wife # her free bench, unleſs | Cro. 569. 

be a particular cuſtom that ſhe ſhall 

avoid any alienation, Se. made by him; | 

for then the particular cuſtom ſhall, ad it 

ſeems, avoid his charge as well in the caſe 

of copyhold as freehold eſtates, by the 

common law. , 3 
Lord enfeoffs his copyholder in fee Co. Jac. 12 

where: the cuſtom a if a copy- 99 

* holder in fee die ſciſed, his wife ſhall have 

Y | frank 


/ 
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3 Leo. $1. 


Moor 123. 
4 Co. 61. b. 


Co. Cop. 94- 


Df cuſtomary and 
frank bank; the copyholder died; adjud- 
ged the wife was barred; but had theglord 
enfeoffed a ſtranger, ſhe ſhould have had 
her free bench, becauſe the land remained 
copyhold, and the cuſtom not taken away, 
It came to be a queſtion in Skipwith's 
caſe, whether the cuſtom for feme coverts 
to deviſe lands to their huſbands, or any 
body elſe, were a good cuſtom; but judg- 
ment was given upon a defe in the plead- 
ings, It was held by all the juſtices, that 
copyholds are out of the words of the 
ſtatute 34 C 35 H. 8. of wills; but An- 
derſon held them to be within the equity 
of that ſtatute, Qyere well, whether 
ſuch cuſtom be good to deviſe; and ſee 
the books cited in the margent, 
If the huſband be attaint of felony, it 
ſeems the wife ſhall loſe her dower in the 
copyhold lands, although there be no ſpe- 
cial cuſtom; for this amounts to an alie- 
nation. It is ſaid in Lex Cuſt. 46. that 
the lord of a manor cannot grant a copy- 
hold in reverfton without a ſpecial cuſtom. 
If this be underſtood where copyholds are 
only grantable for life, it ſeems reaſonable 
enough; but where they have been grant- 
ed in fee, there if the lord grant to one 
an eſtate for life, that he may not after- 


wards grant the reverſion in fee to an- 


other, ſeems very unreaſontble, - 
22511 SF 7 | Cuſtom 
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topyhold fenares, 424 

| Caſtor that if a copyholder do not March 161. 
repair, it ſhall be preſented by the ho- 
mage, the tenant amerced, and the lord 
ſhall diftrain upon the copyholder or un- 
der-tenant; this is a good cuſtom; for 
the under-tenant is not a meer ſtranger, 

Cuſtom, that after the death of tenant for _ 842, 
life, the lord is compellable to make a 77... 
grant for life to his =" and if no ſon, Noy rg * 
to his daughter, is a void cuſtom; be- Cro. Jac. 368. 
cauſe it obliges the lord who hath the in- 

tereſt, to grant it to this or that particular 

perſon, whether he will or no: But a 

cuſtom for a copyholder for life to nomi- 

nate his ſucceſſor, is good; for that is a 

right and intereſt veſted in tenant for life. 

Sed gare. 

 Coſtom for the ſteward to make bys March 28, 
laws: for the ordering the common, is a 

good cuſtom, An order made that a 

tenant ſhould not put in this or that beaſt 

is void, becauſe it takes away his inheri- 

tance; but if it were that he ſhould not 

do it before ſuch a day, that is a good 

by-law, being not reſtrictive of his inhe- 1 Leo. 190. 
titance, but only directive of it. 

Cuſtom that he that lives above ten yr a 
miles from the manor, upon paying 8 d. 1 Sid. 361. 
to the lord, and 1d. to the ſteward, CI 3449 
ſhould be excuſed- from attendance = as 
the court; this is a good cuſtom: If he 

| Y 2 ayers 
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Mo. 8. 


Noy 27. 


Lit. Rep. 233. 
Hutton 126, 
127, 101. 


Cro. Ja. 671. 


Ok cuſtomary and 
avers there are copyholders ſufficient to 
keep court that live near the manor; or 
elſe ſurely the cuſtom will be void; for 
then no court can be held. As this caſe 
is reported by Siderſin, it is ſaid it was 
held a good cuſtom, ' becauſe the court 


| was a court-baron, where the ſuitors are 


judges ; but it ſeems to me to be all one; 
for that if it were a cuſtomary court, if 
ſufficient copyholders were near the ma- 
nor, it is unreaſonable to oblige perſons 
that live a great way off, to attend; and 
if the court be a court- baron, if there be 
not a ſufficient number of tenants that 
live near the manor, to do the duty, then 
copyholders are obliged to do it in that 
court as well as freeholders; and therefore 


it ſeems the cuſtom cannot be good, for 


no court can be held. 

Cuſtom that a copyholder ſhall not 
alien without licence is good. That a leſ- 
ſee may hold the lands half a year after 
the term, is no good cuſtom. Cuſtom, 
that if a copyholder make a leaſe for a 
year, and die, that it ſhall be void againſt 
his heir, is a good cuſtom. | 

Cuſtom was to demiſe land, the leſſee 
paying the treble value of the rent ; and 


£ if he died within the term, that his heir 
ſhould have it, paying one year's rent; 


fligned, the aflignee ſhould 


"< & have 


and that if he a 
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copyhold-tenures. 
have it, paying a year's rent. This was 
held to be a good cuſtom. 


his land, the next of blood ſhall have the on 


refuſal, ' or the next neighbour. to the * 34. 


eaſt, or the like, is a good cuſtom. It 
ſeems the reaſonableneſs of a cuſtom is 
to be conſidered, not from the rules and 
maxims. of common law (for there is no 
cuſtom, but what in ſome point or other 
overthrows the common law) but from 
the conveniency of the thing itſelf, As if 
there be a cuſtom that a copyholder ſhall 
not put in his beaſts to take the comman - 
before the lord has put in his; this is a 
void and unreaſonable cuſtom, becauſe it 
is in the power of the lord by this means 
to take _ the intereſt-of his common- 
ers: $0 a cuſtom that the tenant ſhall pay 
2 fine upon the marriage of his daughter 
is void, becauſe it is againſt the freedom 
of the ſabject but if a man obliges him- 
ſelf to ſuch a thing by tenure, it is good, 
being his own contract; ſo a cuſtom may 

be void for the uncertainty ; as if a feoff- 
ment be made by an infant, it ſhall be 
good, if he can tell 12 d. or that tenants F 
ought to pay or ought not to pay above 


two. years rent for à fine, Cuſtom of a 2 Leo. 109% 
manor was, that if a man took a cuſto- 2. 


__ tenant to wife, and outlived her, 
T4" be 


Cuſtom. that if a eopyholder will ſell 2 Bran. 277. 


Co. Cop. 73. 
2 Na Als. 


Of tuſtomarp aud 
he ſhould be tenant per curteſy, And a 
man took a woman to wife who bad no 
copyhold land then, but ſome deſpended 


oo her during het coyerture ; it was ad- 


Judged he ſhould not be tenant per cur- 


. Roll. Abr. 
$11» 


teſy, becauſe he is out of the cuſtom... 
Cuſtom was, that the lord might „- 
lummeds grant eſtates in fee; This word 


ſolummode was expounded to mean, that 
he had only uſed to grant eſtatrs in fre; 


and ſo it was held he might grant for a 
leſs dime ; but ſuppoſe it had been ſhewn 
and pleaded that he could not grant any 
otherwiſe ; gucre of that. 
Cuſtom was, that when a capyholder 


ſells his land, proclamation ſhall be made 


1 Roll. Abr. 
558. 


Rol. Abr. 


TI accord. 
Co. Cop. 132, 
& 155- cont. 


* 
4 


at the next court-day 3 and if any of the 
one of the vendor will give a8. much 

oney, he ſhall haye it. Tf th the land be 
fold for: money, and any thing elſe, it 


ſeems to be out of the — (ag "This caſe 


was, the land was ſold for money, and 
in conſideration: of a cure done to the 
vendor by the vendee, it was held the 
next of blood could apt take advantage of 
the cuſtom. 

Copyhold i is emed to two for the lives 
of three — and tenants pur guter 
vie die, living the ceſtuy que vies; there 
ſhall be no occupant, but the lord ſhall 
pere the eſtate; for no 9 can gain a 

copy- 
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copyhold by occupancy, but by admiſſion 
of the lord: But it feems, if the limi- 
tation had been to the tenants and their 
heirs, during the lives of the ceffuy que 
ores,” the heir in ſuch caſe would have the 
eſtate; and not the lord, becauſe he has 
excluded himſelf, and expreſly granted the 
copyhold to che grantee and his heirs, 
during ſuch a time; but then it ſeems the 
heir muſt be admitted and pay his fine. 
It ſcems he muſt only pay a purchaſe fine, 
and not ſuch a one as is paid upon a de- 
ſcent; for he doth not take by deſcent, 
but by ſpecial occupancy. 


327 


Copyholders may have ſolam & pers? 2 Sand. 326, 


lems pafturam' in the ſoil of the lord, and? 


exelude the owner. If a copyholder let m Abr. 


for years by licence, this is not extenda- 

ble in the hands of the leſſee; for the 
ſtatute which gives execution of lands, 

extends not to copyholds. 

It ſeems to me that a copyholder of in- 
heritance cannot, without a ſpecial cu- 
ſtom, dig for mines; neither can the lord 
. dig'in the copyholders lands, for the great 
prejudice he would do to the copyhold 


eſtate; and the copyholder himſelf ſeems — — 2 


to have no intereft in the inheritance of the 
lands. Copyholder may dig for marl to 
lay upon the copyhold land: He cannot 


incloſe where it was never incloſed before. 


Y 4 Copy- 


325 


Lit. Rep. 234- comes in queſtion. 15 he hath bad aid of 
H. 6. 37, a biſhop, and then the temporalities come 


39- 


Style 311. 


2 Rol. Abr. 
157 


Of) cuſtomarr and 
Copyhold not forfeited or determined by 
outlawry, Copyholder ſhall have aid of 
the lord, where the right of the ſeigniory 


into the king's hands, he ſhall not have 


aid of the king, - becauſe of the delay, 


Cuſtom that a copyholder may give a 
warrant of attorney to another to ſurren- 
der after his death, is a void cuſtom, 

The king grants a manor in fee- farm, 
the lands and goods of copyholders are 
not liable to the rent, becauſe they come 
in by preſcription, which is before the 


rent. Eſtates of copyholders, confirmed 


by decree in the exchequer or dutchy 
chamber, ſhall be good, according to the 
ſaid decrees, by the 7 Ja. 1. c. 21. But it 
ſeems from the words of that act, that it 
only extends to thoſe decrees made after 
the ft day of the ſeſſion of that parlia- 


ment, and two years next enſuing that 


time. 
A biſhop or tenant in tail, Ge. lets 
copyhold ST by deed. indented ;. the 


iſſue or ſucceſſor may grant this by copy 


again; yet they may make leaſes accord- 
ing to the ſtatute to bind: Though no 
man can have an action of forcible entry, 
but he that bath a; freehold in the tene- 
mea? yet if the. lord ſhould forcibly 
| "GO 


SFr 8 


as) 
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enter upon his copyholder, it ſeems he 
may be indicted for it; (for if another 
enters, there is no queſtion but it is a diſ- 


ſeiſin to the lord) for it is not requiſite to F. N. B. 555 


the maintaining the indictment, that he 
that diſſeiſes ſhould gain a freehold ; fed 
quere, whether he that is entered upon 
_ not have a freehold ; for the 21 7.1. 

I5. gives reſtitution of poſſeſſion to a 
leſſen for years, but no indiftment; and 
had an indictment lain before, that act had 
been needleſs; for where an inditment 
lay, there reſtitution was to follow. 

If a copyholder dies, his heir under the Co. Cop. 24. 
age of fourteen, the next of kin ſhall not 
have the cuſtody of the copyhold land; 
for the right of appointing a guardian for 
them de jure belongs to the lord, that fo 
he may be ſure to have the ſervices done 
him. This is a particular reaſon why the 
lord ſhould have the cuſtody of the — 
againſt the common rule for the guardian 
in ſocage. But the reaſon not extending 
to the cuſtody of the body, it ſeems the 
guardian in ſocage ſhall have the body. 
This guardianſhip, ſaith Coke, de communt — Cop.1 55, 
jure belonging to the lord, the copybolder 
cannot by his laſt will and teſtament ap- 
point another guardian: Qœre, Whether 

at this day by force of the ſtatute 12 Car. 
2. c. 24. the deviſee of a child ſhall 3 

I the 
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Co. Cop. 79, 
80. 


Of: tuſtumaey and 
the guardianſhip of the child's copybold 
lands. For tie words — the act, ſee the 
Wins at large. 

Copyholders pay no > rebab] for that is « a 
, only due from freeholders. The 
quality of the lord's eſtate is not regarded 
in voluntary grants by copy; for if he be 
but dominus pro tempore, it is ſufficient ; 
for if baron and feme grant copies, the 
feme ſhall never avoid this after the death 
of her huſband; but if he alone grant, it 
ſeems ſhe may, for he had nothing but zur? 
uxoris. Two jointenants of a manor,” a 


+ - + eopyhold: eſcheats, one may grant the 


Co. Cop. 90. 


Co. Cop. 97. 


ae render, which he cannot be. unleſs he be 
| a jointenant or hat 1s his title by the 


Co. Cop. 113, 
114. 


whole, for he is daminus pro tempore, and 
is ſeiſed er my & per tout. Lord grants 
a copyhold for life; where they are grant- 
able in fre, the grantee ſurrenders to the 
uſe of another in fee, the lord admits /e- 
cundum gffictumr ſurſumredd:tionts; an eſtate 
for life only patles. If a copyholder ſur- 
render to the uſe of his laſt will, and by 
that deviſes” it to two, and the lord ad- 
mits one, this ſhalt enure to both; for 
when he is admitted, he is in by the ſur- 


* 
A copyholder Sony! a + ftranger before 

the admittance: of the heir comes and ſur- 
renders to the uſe of the heir and his TY 
0 


BENE Arr. 


. SOpyhold:teftureKl: 
he ſhalt ever claim jointly with his wife 
by force of this eſtappel. If he had been 
admitted firſt, and then the ſurrender had 
been made, guære, Whether he had been 
Mopped. N 
Quere, Whether tithes are rantable 
ty Copy. See Gro. El. 8 14. & 1 Roll. 4b 
498. where it is ſaid they may, as well 
as a rent- charge. 


Things that lie not in tenure, are a Cop. 116. 


grantable, unleſs. appendant to ſomething 
that does lie in tenure; for firſt, no rent 
can be reſerved out of thera; betuaſe there 
can be no diſtreſs taken upon them, and 


33T 


then they are not parcel of a manor, 


which conſiſts only of demeans and ſer- 


vices, | But then it will be objected, that 
a rent-ſervice is parcel of a manor, and 
grantable by. copy for .a manor may be 
gtanted by copy; but a retit-ſervice may 
be-diſttdined fer; and if it be granted by 
copy, it cannot be granted alone, but 
lands muſt be granted wich! it, upon which 
a diſtreſs may be. taken; and as it is part 
of a manor, — Ho is held of ſome ſuperiot 
lord. | E 1 0 

Her ſe it ſeems a rent ſervice cinnot 
be granted by copy, no more than rent-- 
charges, or commons in groſs, which yet 


may be granted by copy, as they are ap- 


Pengant to any other thing, No ſervice" 
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Ok cuſtomary and 
can be reſerved or due upon the grant of 
incorporeal things; ſo that no court can 
be 1 by the grantor, no attendance be- 

. ue from the grantees of incorporeal 
inheritances; ſo as to them there is no 
lord, and conſequently. they cannot paſs 
by ſürtender and admittance, and ſo are 
not grantable by copy; and therefore where 
Coke ſays, that any thing parcel. of a ma- 


nor may be granted by copy, or any thing 


0, Cop. 118. 


concerning lands and tenements, that muſt 
be meant parcel of the manor, and no in- 
corporeal things 1 in groſs are parcel of a 
manor; : 

Things grantable by copy muſt be 
chings of perpetuity, for otherwiſe it can 
never be ſhewn that there hath. been a 
cuſtom to demiſe them by y copy; yet a 
man may grant by copy twenty loads of 
wood to be taken by the grantee; for it is 
not requiſite that the grant ſhould have 
continuance, but that the thing granted 
by copy, ſhould be a thing of perpetuity, 
which trees are, for a man may have an 
inheritance in a tree; yet it ſeems. no ſer- 


vice is due from the grantee in ſuch a caſe: 


But then trees while growing, are held; 


and a tenure may be reſerved upon the 


grant 5 them, though no ſervice be due 
upon the grant of amy 828 „ of which. 
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A ſteward of a manor cannot licenſe Co. Cop. 122. 


perſons to alien by deed ex officio, for that 
is no cuſtomary thing, but a power derived 
from the lord's intereſt, and therefore be- 
longs only to the lord, unleſs there be a 
particular cuſtom for the ſteward to licenſe, 
or power be given him by the lord in his 
patent, or otherwiſe, Licence to alien and 
admittance muſt be in the name of the lord. 

The ſame expoſition that is made of Co. Cop. 123. 

nts of freehold lands, is made of copy- 
Fold lands; therefore a grant to one and 
his heirs male is a fee, &c, See Co. Cop. 
136, 139. 

Actions meerly perſonal a copyholder Ca. Cop. 143. 
may ſue at common law. Copyholder 
makes a leaſe by licence for years, where 
the cuſtom is for the co vholder to Kan 
down timber-trees; the leſlie for years 
down the trees; the copyholder ” hall ac 
in the lord's court to puniſh this offence. 

A fine is due upon admittance upon a Co. Cops154, 
voluntary grant. Where the cuſtom is for &. 

a copyholder's lands to be extended, the 
extendor ſhall be admitted and pay a fine. 

A. intermatries with a feme copyholder 3 Leo. g. 
for years; he ſhall not be admitted or pay 
a fine if he ſurvive. Two jointenants, the 
one dieth, the other ſhall have all by ſur- 
vivor, without paying a fine or be admit- 
ted. Tenant for life, and he in remainder 
join 


"$34 Dk euſtomary and 
Ioꝗin in a grant of their copyhold, but one 
fine is due. -So if a ſurrender be made, 
and after a recovery is had by plaint, in 
the nature of à writ of entry in the pl, 
for the better aſſurance, but one fine is due. 

Touching waſte voluntary and permiſ- 
ſive by an infant, a man uon compos, a 
feme covert, guardian, ceſfuy que uſe, ſee 
Co. Cop. from p. 163 to 171. 3 

Tenant for life of a manor, remainder 

in fee, a copyholder commits a forfeiture, 
tenant for life dies; he in remainder may 
take advantage of his forfeiture, in reſpect 
of the damage done to his intereſt. -So it 
. feems if tenant for life had aliened to an- 
other his eſtate, though neither he nor his 
grantee could take advantage of this for- 
feiture; yet after his death, it ſeems he in 
remainder might. If a copyholder does 
an act which extinguiſhes his copyhold, 
nce of rent will not diſpenſe with 

it. Otherwiſe, where it is a naked for- 
feiture, The lord of a manor demifes the 
land by copy to A. upon condition he 
ſhould pay twenty ſhillings yearly to B. 
during his minority, and 1001. when he 
came at age; A. doth not pay the twenty 
ſhillings yearly, but ſarrenders to the uſe 
of P. and his heirs, whom the lord ad- 
mits; and afterwards B. attains his full 
age, and the money is not paid him; 
| where- 
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topyhold tenures. 
whereupon the lord enters for the condi- 
tion broken, and grants it to B. and the 
queſtion was, Whether the lord's admit- 
tance of P. were not a diſpenſation with 
the condition? The caſe was not reſolved ; 
but Fenner was of opinion it was no dif. 
penſation ; and he argued that becauſe the 
lord was only an inſtrument to convey, 
and the ceſtuy que uſe is in by him that 
ſarrendered ; and therefore the lord's ad- 
mittance was no diſpenſation. But ſurely 
his affirming the power of the copyholder 
to furrender an eſtate after the breach of 
the condition, for not paying the twenty 
ſhillings, is a good diſpenſation for that 
forfeiture, as wall as if he had accepted 
rent after the forfeiture ; for the affirming 
his power to grant over his eſtate, is as 
much an indication of the lord's mind for 
the continuance of the eſtate, as the ac- 
ceptance. But then as for the forfeiture, 
that accraed after the admittance. It 
ſees the admittance could not paſs away 


that; for the land was charged with the 


condition, into whoſe hands ſoever it 
came: And this ſeems to be Fenner's opi- 
nion, by the reaſon he gives; for that the 
ceſtuy que uſe coming in by the ſurrenderor, 
the lord by his admittance, did not paſs 
away his intereſt in the condition ; for the 
(omg was, Whether the lord had diſ- 

penſed 
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not help out the preſentment ; for if the 


true ſurrender, though the preſentment 


7 


Of cuſtomary and 
nſed with the condition, not whether 7 
had diſpenſed with the forfeiture of the 
condition broken ? for that was not broken 
in part, till after the admittance: Yes, 4 80 
breach in part was a breach of the whale i © 
condition, ir 
My lord Coke ſays, that preſentments 
of ſurrenders ought, in all material points, 
to enſue and agree with the ſurrenders 
theinſelves, elſe the ſurrender, preſent- 
ment, and admittance thereupon, will be 
void; which ſeems reaſonable; for if the 
entment in matter differs from the ſur- 
render, the lord hath no ſufficient notice 
of the ſurrender; and then the admit- 
tance upon it muſt in reaſon be bad, and 


lord knew the true ſurrender, perhaps he 
would never conſent to ſuch a ſurren- 
der; and the true ſurrender ought to be 
known, that the lord might know his 
tenant, and from whom to take his ſer- aſs 
vices. The admittance cannot help out, 
for that was grounded upon the preſent- ¶ the 
ment; but if the lord had notice of the the 


did differ, yet it ſeems reaſonable the ad- 
mittance ſhould enure according to the 
ſurrender, becauſe he had notice of the 
true ſurrender; and when a man is ad- 
mitted, he is in by the ſurrender. Sed 


quar E, 
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copyhold tenures. 
Where it is ſaid, that if the pre- 
tment differ in points material from the 
ſurrender, that there the admittance, pre- 
ſentment, and ſurrender, are all void: It 
ſeems this muſt be underſtood, if the time 
for preſenting the ſurrender be paſt ; for 
if there ſhould be a preſentment and ad- 
mittance made contrary to the ſurrender, 
ſure this will not make the ſurrender void 
before the utmoſt time allowed by law 
far the ſurrender's being preſented; for it 
is no reaſon to ſay that becauſe the pre- 
ſentment is void, that therefore the 4 
render is void ; for the ſurrender depends 
not on the preſentment, though it may be 
void, becauſe not preſented, but not be- 
cauſe ill preſented. So that if after ſuch 
ill preſentment and admittance, there 
ſhould be a good preſentment and admit- 
tance, it ſeems the ſurrender and all the 
other acts will ſtand good, 
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A. copyholder in fee, ſurrenders to the Cn. E. 442. 


uſe of himſelf for life, then to his ſon * 
for life, then to the uſe of his laſt will ; 
the ſon dies, then the father ſurrenders to 
the uſe of J. S. in fee; adjudged that 
notwithſtanding the ſurrender to the uſe 
of one's laſt will, the eſtate remains in the 
poder, and he may ſurrender it ia 
dis life. time to K pleaſes. 
It 


23. à. 


338 


1 Rol. Abr. 
508. 


Co. Lit. 59. 


Of cuſtomary, &. 

It is ſaid in Rolls, that if a copyholder 
makes a deed of feoffment, with letter 
of attorney to make a livery, it i a for- 
feiture, though no livery be made; (cus, 
if there had been no letter of attorney to 
make livery) ; for by giving the letter of 
attorney he hath 'manifeſted the determi- 
nation of his will, having put it in the 
power of another perſon to paſs the 
eſtate ; but when he hath reſerved: that 
wer to himſelf, he may chooſe * 


vill paſs it or not, 


be 


t:: 


HE 


Abator and Abatement. 


HOUGH the mulier abates (after de- 
ſcent) the iſiie'of baſtard eign has both 
the right of poſſeſſion, and I the right 


of Pro priety, Page 31 
For the law caſts the freehold on the i Tue ba- 


fore his entry, or before the mulier can 


abate. . I 

So the entry of the younger brother does not 

abate the elder brother's right. 28 

3 the 7 —— of the heir be abated 
e he is actual eſſed. 

Nor ſhall the heir bare ſpas againſt 1 the abu: 

tor before entry. 45 


Whey 4 warranty min, on the 1 2 — 


| Abeyance. 


On a leaſe for years to A. with liyery, remain- 
der to A.'s right heirs, the freehold is in 
ch. Ec. d the remainder void. * 7s 


2 2 120 
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The TABLE. 


And ſo if limited by way of uſe executed, Ec. 
for the freehold cannot reſt in abeyance or 
expectancy till the tenant for years dies. 

Page 98 

If tenant in tail be diſteiſed, and releaſes to 
the diſſeiſor all his right, this is ſaid to put 

the eſtate-tail in abeyance, Sc. 127 

Parſons ſeiſed in right of the church, had only 
eſtates for life, and the freehold was in abey- 
ance. 110, 85 

See Biſhops. Fs 


Actions. 4 


Acton ought not to be above oũce for the 
. fame thing. 48 
Bur ſeveral actions may be ſor different 8 


48 
See title Courts. 


Admittances to Copyholds. 


ieee ought to be according to the ſur⸗ 
render, Ec. 492, 193 
The admittance of tenant for life, is of him 
in remainder, 8e. 6 $94 
If copyholder in fee ſurrender to the uſe of A. 
for life, on Als death he may enter without 
any new 1 — or paying any fine. 


194 
But generally a fine 3 is to be paid to the lord 
upon all admittances. See 195. 
A. ſurrenders to the uſe of B. who before ad- 
mittance ſurrenders to the uſe of C. who is 
admitted, yet nothing veſts in him, 8 


LY 


My Pa 


The TABLE. 


and the admittance of C. was not the ad- 
mittance of B. Page 275 
And after C.'s admittance, yet B. may the 


money and be admitted, re-enter, Oc. 276. 


But an heir may ſurrender, Sc. before — 
tance. 276 
If land of nature of borough Engi/b be ſur- 
rendered to one and his heirs, who dies be- 
fore admittance, the younger ſon ſhall be 
admitted, becauſe of the word heirs. 288 
If a cuſtom be to ſurrender out of court into 
the hands of two cuſtomary tenants, a ſur- 
render to the heir of a copyholder before his 


admittance, is good. 287 
An heir during nonage is not bound to pray 
admittance, or tender his fine. 286 
See the form of an admittance, and by what 
words entred, Ec. 284 
And the doctrine of admittances, Sc. 275 to 
289 

2uere, Whether 3 may be by im- 
plication. 280, 281 


How to compel the lord to admit. 186, 187 
For fines on admittances. Sees title F ines. 


Agnati and Cognati. 
See their difference, „ 86h 


Alienation of Feuds, c. 


Originally not to be without the lors licence. 
© | 50 

When liberty thereof given in three caſes. 51, 
52 

2 3 Two 


The TABLE. 


Two manners of alienations; by fine in open 
court, and by feoffmen t, Coram paribus. 


"Page 101 
But no alienation without ſome act of notoriety, 
| 102 
Ste Attornment and Lineey. | 
Tenants in capi, not to forfeit for alienation. 
52 
Allodium. i 
poſite to feudal property. 2 
— — birth to gavelkind (Q) 2 
Prevailed much in the Saxon times. 2, 51 
Aſſiſes. 


When and for what end invented, Sc. 48 
An aſſiſe and writ of entry of like nature, and 


bar each other. 48 
Men given as attornment, will not found an 
2 rent, Sc. : $9 
Attornment. 
What it is Derived from the feudal 
3 | 81 
The reaſon why inſtituted, Ge. 81, 82 
Why continued after alienations became free. 
82 
Makes no difference or variation from the ori- 
ginal grant. 82 
Secret attornments not coram paribus, how in- 
: troduced, 91 


Where rights muſt = by grant and attorn- 
ment. 7 5 
TT} 
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The TABLE. 
'Till attornment nothing paſſes by the grant. 


Page 83 
In what caſes, and how, and to whom to be 
made, 83 


It muſt be made during the grantor's life. 89 


He that owes the ſervices muſt make the at- 


tornment. 84 
On grant of a rent· charge or ſeck, the tenant 


If the lord grant the ſervices to the tenant for 
life, the remainder man muſt attorn. - 86 
Where attornment paſſes the ſervices, or not. 


88, 89 
Why tenant for life muſt attorn on grant of a 
remainder in fee. go 


Where the attornment of either tenant for life, 
or years, is good. 


go 
Where the tenant ſhall be compelled to attorn, 


or not. 103 
Where one may be forced to attorn to his 
enemy. N. 93 


On a deviſe there needs no attornment. 104 

Eſtates, paſs by fine, c. before or without at- 
tornment. 99 

Leſſee for twenty years leaſes for ten, the ſe- 
cond muſt attorn to the grant of him in re- 
verſion, - 94 

So where one leaſes for life, and then grants 
the reverſion for life, Cc. 94, 9s 

Where tenant in fee grants an eſtate tor life, 
Ec. he muſt yet attorn on the lord's * 
of the ſeignory. 

Otherwiſe, if he grants for life, the 1 
in fee, „ 
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Where a remainder is granted for life, if the 
tenant.in poſſeſſion has not attorned to him, 
he cannot attorn to him in the * 


be dt 
Where the diſſeiſee cannot attorn to the 


grant of a rent. 86, 87 
Attornment of one Jointenant is good for the 
whole land. 89 
They may releaſe to each other without attorn- 
ment of the tenant. 92 
See title Feuds and Livery. | 
Averment, 
No averment lies againſt one's own act or mat- 
ter of record. 130 
n See Lord and Tenant, and 305. 
Baron and Feme. 


Where the huſband is ſeiſed in her right, he 
has the right of poſſeſſion, and ſhe the right 
of propriety. | r08 

And (formerly) if he had aliened it, ſhe was 
put to her writ of right. : .. 108 

Far he could commit no diſſeiſin on her eſtate, 
Oc. 109 

Therefore the law afterwards gave her a cui in 
vita. 109 

And now by 32 H. 8. ſhe has an actual entry. 

109 

Marriages ſtrictly obſerved by the old Germans, 

Sc. before Chriſtianity. Y 108 
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The TABL E. 


Baſtard eign, &c. 


Baſtards excluded from feudal ſucceſſions, and 
. why. Page 20 
Reaſons why baſtardy is not to be alledged 
after the parties death. 30 
Subſequent marriage legitimates them by civil 
and canon law, but not by the feudal or our 
law. 30 
Yet their perſonal defects die with their perſons. 
30 
And entry of the iſſue of baſtard eign gives a 
right both of poſſeſſion and propriety. 30 
But where mulier has entred, his re- entry gains 
only a right of poſſeſſion. 31 
Nor in that caſe ſhall his iſſue in ventre ſa _ 
inherit. 
Yet if mulier abates, Cc. the iſſue of batt 
eign has both rights, 31 
And though the mulier be an infant, yet a de- 
ſcent to the iſſue of baſtard eign bars him. 


32 
Battail. 

Trial by battail, how introduced, and the rea- 
ſon of its practice. 182 
When, and on what occaſion, it came to be 
diſuſed, Se. 48, 49, 109 
None but freemen to be the champions therein. 
| 151 
Who to find the champions. 148, 151 


Biſhops, 


Tn TFT ASL. 


Biſhops, &c, 


Biſhops, Abbot, &c. how ſciſed in right of 
the church, Page 109, 110 
See and note the hiſtory of their encroach- 
ments. 110 {0 120 
And ſee title Diſcontinuance. | | 


Church, Church- Lands, Oc. 


See the hiſtory of the church's antient ſtate and 
revenues. | 110 70 120 
A ſucceſſor gains no right of poſſeſſion where 

the predeceſſor had none. 36 
He > pays no relief, Sc. for thoſe lands are free 


. 30 
See alſo title Biſhops, c. 


Claim and Non-Claim. 


See the difference between claims of rights, 
and claims of liberties. 39 

Where non-claim within a year and a day is 
laches, or not, 40, 42, 43, Sc. 

See title Laches. * e bn 


A confirmation defined and explained. 55 
Does not regularly create any eſtate, Sc. 96 


Wherein it differs from a „ Se. ' 75479 
If for an hour, it confirms an intereſt in fee. 


* | So 


76 
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So if to the diſſeiſor's leſſee for part of the 
term, it confirms the whole term. () 


Page 76 


(Contra, If for part of the term, and no longer. 
See 76.) | 

Yet a confirmation to tenant for life, does not 
extend to him in remainder. 77 

And quere, if a confirmation to one diſſeiſor 
ſhall enure to both. 77 

Where it ſhall be explained by the habendum. 


77, 78 
A'bare confi of one jointenant to the 
other, makes no alteration, 78 


Otherwiſe, if the habendum gives the ſole eſtate. 


So a mere confirmation to tenant fot life, * 
his heirs, does not enlarge the eſtate. 78 
Otherwiſe, if it be habendum the land to him 
and his heirs. | 78 
How a confirmation may amount to a new 


The lord by —— the eſtate, does 2 
paſs his right in the ſeigniory. / 

But a releaſe of all his right extinguiſhes the 
ſeigniory. 80 

The lord's confirmation may abridge the te- 

nants ſervices. 87 

But cannot enlarge them, or create new. 81 

Confirming a villein to one who had him in 


Poſſeſſion, paſſed nothing. ans 

© Coparceners. 
One is — entry preſerves the other 
Cans 


7 The TAB LE. 


Contra, If one of them diſſeiſe the other. 


| Page 29 
See title Jointenants. 
Copyholds, Er. 

They are eſtates at will, and villein tenures, 

Oc. 185, 1 56 
Wherein they differ from other eſtates at will 

155, 156 

They cannot be transferred but by ſurrender, 

&c. 157 

How they are created and guided, 260 

Their deſcent guided by the rules of common 

law. 138 


Ergo they ſhall not go to the half-blood. 158 
And there ſhall be a poſſeſſio fratris to make 
the ſiſter heir, 161 
Alſo the heir is in poſſeſſion, and may enter, 
Sc. before admittance. 1 168, 163 
And by his poſſeſſion has a deſcendable eſtate 
in him. 139 
* as he repreſents his anceſtor, ſo does his 
a 15 
But has no power to diſpoſe, Sc. until atual 
poſſeſſion, Cc. 159 
And he that claims (by deſcent) muſt be heir 
5 2 was laſt ſo poſſeſſed. ah 
t copyholds in other. ref] do not 
of <4 nature of rata ray 1 
For they are not aſſets in the heirs hands. * 
pn do they carry dower, or a tenancy by * 
160 


Nar ſhall a deſcent take away an entry, Sc. 


16, 161 


Nor 
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Nor ſhall be taken in execution by elegit, 2 


(2 Page 183 
In what caſes they may be entailed or not. 


165, 175 
Where they have been uſually granted in fee, 


N grant to one in tail, or for life or years, 


194 

Where a copyholder, or his lee, may — 
tain ejectment, or not. 213 10 215 
What are diſcontinuances of copyhold eſtates. 
189 10 193 

How entails of copyholds may be avoided. 
4, 298 


17 
The particaler tenant holds of the lord, and 


not of him who created his eſtate. 173, 174 


By what means they may be extinguiſhed. or 


deſtroyed. 221, 222, 223 


What are forfeitures of copyholds, or not. See 
.. 22410243 

Reſcous and Replevin are forfeitures. 243 
Forfeitures for treaſon, felony, outlawry, Ec. 
For Waſte, vide Waſte. 240, 241 
Where forfeiture of part extends to the whole. 
p 2416, 217, 246, 247 
Who to take advantage of the forfeiture. 240, 


244, 245 
In preſentment is neceſſary to make a for- 
feiture. „ 


On an en for a forfciture, the lord ſhall have 
the e 20 


ments. 249 
Where forfeitures are diſpenſed with or 8 | 


247, 248 


A ſucceeding lord ſhall not take advantage of 


a waſte done in the time of his predeceſſor, 
249 
It 
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1 If tenant for life ſurrenders to the uſc of apother 


i in fee, it is no forfeiture. Page 191 
| Where non-appearance at the lord's court is g 
: forfeiture, or not. 229 


Jl Surrenders of copy holds how to be made, Gt 
1 See 191, 251, 252, 300 
The effect of ſurrenders in — 190, 252 
** to 266 
The operation and effect of ſpecial 27175 
to. uſes, . 254 10 273, 274, 285, 289 
Of ſurrengers* on condition, wit * 
80. See 284 378% $34». 290 
Of ſurrenders to * uſe of — wil 194 


of copyhold .es, leaſes, 3 8 LA th 


of a releaſe ; an a diffeiſin thereof. | nou \ 
But Notes po diſſeiſin can be ewa: avere. Ml 1 
302, 309 | 

Of fines payable 7 APA Sc. 194 

J 
No oe s is due ther on a deſcent er bee 
ittanc | 

How to be 1 5 — 92 and alſefled. 256 
Said, in caſe 92 a widow's eſtate, no fine js 
due, Sed quære. 223, 224 
Two years value an unreaſonable fine, if on 
| AN | 239 
But on a forfeiture, Ec. it ſeems i 


Reſſn to pay a fine (reaſonable) is a 5 


be tes far fuck Saen 1 See 368 
e belonging to copyholders, S 


221, 223 
Of 
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Of copyhold courts. - See 221 and Courts, 
Of copyhold cuſtoms. See Cuſtoms, _ 


| Of lords of Manors, Ec. Ses Lord and Te- 


| nant, and Manors. 
| What ſtatutes. extend to copyballs, or not. 
) See Statutes, 
When grants, Cc. were omitted to be made in 
, lords courts, and transferred to the king's 
. court. $ Ni age 102 
1 Where debt lies in the king's court for damages 
$ iven in the lord's court. 
$ Alo debt lies in the king's condfire Bice 
2 the lord's court. 308 
3 What actions lie in the lord's court. 221 
. When cauſes were drawn into the king's courts 
9 from country judicatures, 48 
h A cad baren cannot be held off from the 
5 manor. — "oſs 250 
r, "21 SIT GO! 
1 Covenant. 
6 1 ye de ke 
ſee is only bailiff for the leſſor. 34 
$ ae and his heirs are bound by a cove- 
_ 234% 35 
5 b 6 e lu --Death, ener 8 
5 | i 18 
4 Dtieſcents. 
52 Of deſcns which wake ama ente 723 
23 10 3 
A 
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The TABLE. 
A deſcent (generally) creates a right of poſ- 
ſeſſion. Page 21, 22 
yy >> dm reed; = 


feme coverts, non compos, Sc. 
A diſtreſs is incident on a right of poſikſlion, 


or a deſcent caſt. 23 
Chattles cannot deſcend, c. | 46 
See title Baſtards and Entry. 

Diſcontinuance. 


The definition and divifion of 1 
E 107, 108 10 128 
Three kinds of diſcontinuances: 


1. By a huſband in bar of his wife's right. 
107; 108, Oc. 


2. By a biſhop in bar of the church's right. 

09, 110, Ce. 

3. By che tenant in til in ber; of ” 
1.23 1:3 TIS00] 

And ſee the reaſon why in theſe caſes. _ 

was toll'd. 108, 109, 117 

— Yn alien the right of poſſeſſion. 


og 

But not the of oprie without — 
chapters 2 5 9 

The releaſe of tenant in tail to a dicke 


works no diſcontinuance, c. 118 
But a releaſe with warranty will work a diſ- 
continuance. 120 
Inſtances of conveyances which paſs the right, 
but work no diſcontinuance. 120 
if tenant in tail leaſes for life, Oc. it works a 
- diſcontinuance, | 2 2 2x 


And 


The TABLE E. 
And a new reverſion in fee is gained to the te- 
nant in tail. Page 121 
See more of diſcontinuances by tenant in tail. 
, ; I21, 123, Sc. 
The reaſon why tenant in tail may diſcontinue 


in fee. : 1 124 
In what caſes he cannot diſcontinue. 12, 
126, 127 


As where he has a right of poſſeſſion, but is 
not poſſeſſed by virtue of the entail, 126 
Diſcontinuance of copyhold eſtates. Ses Co- 


pyholds, and 8 189, 190, Cc. 
8 Diſſeiſor and Diſſeiſins. 
By a diſſeiſin in fee the whole fee is in the 


diſſeiſot. 119 
A deſcent on a diſſeiſin creates a right of poſ- 


ſeſſion. | 2t, 22, 23, 24 


And the diſſeiſee is put to his real action. 21 
A diſſeiſor and his heir by deſcent ate bound 
by covenants in a leaſe. 5 
A diſſeiſor dying ſeiſed, though within the 
year and day, gives a right of poſſeſſion to 
his heir. ; 43 
A — ſeparates the poſſeſſion and the right, 
Oc. x 72852 


Where a diſſeiſee may attorn io the lords gran 


of rents, Sc. WEE 86 
The diſſeitee's releaſe to the diſſeiſor's leſſee, 
enures to him in remainder. 86 
No diſſeiſin (properly) of a right, but of the 

poſſeſſion. | 104 
Ergo, cannot be of a reverſion while my tenant 

18 in pofſeſhon; 164 


A 2 And 


— — 
— 
„ 4,2 0 4 _— 
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And his attornment does not ouſt me of my 
right. Page 104 
For the wrongful payment bf the tenant ſhall 
not deveſt my right. 104 


And on a difſefin of the demeans of my ma- 
nor, the ſervices are ſtill in me. 104 


Where diſſeiſees may enter into the 9 


or diſtrain for the ſervices. 104 
Tit a right of poſſefnon is gained by deſcent, 


the Gieiler may re- continue. 106 
A diſſeiſee (diſſeiſor) having poſſeſſion, may 
take a releaſe of the right. 117, 118 


If the diſſeiſee diſſeiſes the heir of the diſſeiſor, 


he thereby gains no right. 131 
No diſteiſin (properly) of a copyhold, &c. 


306, 309, quere 193 
Diſtreſs. 


A diſtreſs firſt invented, that the land might 
not be ſciſed for a neglet of fervices,' &c. 


38 

Set tfo title Deſcents 6 

| Denen | 
They are a part of the king's Regale. 115 
a Dower. | 
B. N Dower, what it is by the civil law, 
107 

How introduced by the feudal law. 108 


g reverſion after dower only a naked right. 
9 
b. 1 | 141 8 Alſo 


3 
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Alfo the wife till endowed has only a naked 
right. | Page 26 
The dower (or endowment) i is the wife's own 


act. Quere. 26, 27 


Emblements. 


The lard to have them on his entry for for- 


feiture of a copyhold. 249 
How emblements ſhall be diſpoſed, 307 


Entry. 


What it is. See 39. 

Antiently made coram paribus, Sc. 39, 53. 
83, 91, 100 

Where it is not toll'd by a deſcent. 24, 25 

Difference between a right of entry, and a 


title of entry. * 26 

Entry of younger brother does not abate the 

elders right. 28 

But it generally abates the elder brother's ob 
ſeſſion. 

The entry of infants, feme coverts, Sc. is - 

barred by a deſcent. 32 

Where an entry is told, the mean profits are 

| allo. 46 


Why entry is told upon a diſcontinuance. 117 


Where an eſcheat doth not take away entry. 25 
An entry and a claim by the feudal law are the 
ſame. 39 


Sc. 40 
Nete; No aQtual entry is till poſſeſſion. 45 


A a 2 gee 


©S "I 5 


Threats, violence, Ge. will excuſe an entry, 
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See Copyholds, Diſſeiſin, Emblements, Feoff. 
ments, Cc 


Eſcheats. See Entry and Feuds. 


Eſtates. 


If eſtates are in poſſeſſion, no livery is required; 

and if in reverſion no attornment. Page 104 
Copyhold eſtates how created, and by what 
rules guided. See Copyholds, and 258, 260 


- 


Fealty. 


Fealty inſeparably incident to a feud, draws 
with it wardſhip, —— and relief, 89 


98 
F clony. 


Of forfeitures thereby. See Copyholds, and 
Fl | 240, 241 
5 - Feoffments. 


Feolfinents, and entries, thereon anciently 
made coram paribus, Ec. 39, 53, 83, 91, 
100, 101 

If a diſſeiſor enfeoffs on condition, and the 
feoffee dies ſeiſed, his heir gains a right of 


poſſeſſion. 33 
But an entry for the condition broken, FS... 
the eſtate. 28, 38 
When feoffments (private) begun not to alter 
the right of poſſeſſion. al 
Feoffments hone: prove miſchievous. 49 


Feoffment 


— os Ms wn. a 
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Feoffment of a feud paſſed nothing *till livery 
(or attornment). Page 83 
Nor could feudal feoffments be defeated with- 
out acts of notoriety, 92 
Why tenant for life or years by re-entry, can- 
not defeat the whole feoffment. 92 
So if either recovers in an aſſiſe or ejectment. 
2 
Leaſe to A. for years, with livery, THEY 
to Als right heirs, is a void feoffment. 107 
See the ancient manner of conveying by feoff- 
ment. 6 100, 101 
All feoffments had anciently a warranty an- 
nexed (expreſſed or implied). I17 
Where a feoffment with warranty bars the iſſue 
in tail, or nor. I27, 128 
Where tenant in tail enfeoffs his heir of full 
age, and dies, the heir muſt hold by ſuch 
feoffment (only). 130 


Feuds, er Feods. 
1 * a feud is, and of the vaſſals rights there. 


I 
And how it was obtained and enjoyed. 2 
At firſt it was very unſettled, and OP be 
came certain, 
The lords at firſt entitled by election, Ec. * 
the tenants meerly at will. SY 
After made certain, for years, life, or in fee. 
2 
A feudal property or tenure, and alladium = 
oppoſite. 
The difference between them, and that the 


rer ve birth to gavelkind. 2 
| * A3 The 
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The diviſion of feuds into hereditary, or for 
life. Page 2 
2dly, Nobile or. military, & cli or villein. 
12 

— Novum & antiquum. 17, 18, 19 
eudal ſucceſſions, how introduced. 10, 11 
Why at firſt it paſſed to the eldeſt male. 11 
And he to be married with the lord's conſent. 


; 11 
To go to all the deſcendants of the donee, of 
the whole blood. 12, 13, 14 

But thoſe of the half blood were excluded, and 
why. 13, 14 
And ſo were the ifſue of a ſecond marriage. 
11 


For the lord had only the firſt marriage. 14 
The father of the feudatory was excluded, and 
why. 17, 18 


. And 15 were baſtards. Sec the reaſon, 20 


Where it ſhall go to the uncle. 17, a 
Seiſina facit ſt ir pem, a rule therein. 
And ſo pee 2 fratris facit n eſſe 1 


15 
How to make chim thereto. 13, 14 


Where to be per formam dons. 15 
Fow eſcheated, and how forfeited. 17, 37, 


30 
How re- eſtabliſhed when broken or divided. 


12, 13 
Not 8 without che lord's conſent, and 
w 50 
Nor — without the tenant's attornment. 
| $1 

Feuds, when conſidered as a aun * 48, 
49 


The TA B L E. 


Originally created by grant, &c. but now ſub- 
ſiſting only in preſcription. . Pape 133, 134 
Feudal * tenants would not attorn to a new lord 
without a new warranty 134 
After Quia emptores, conveyances with warranty 
had all che effects of feudal contracts. 134 
1ft, It repelbd the warrantor and his heirs from 
claiming the land. 134, 135, 151 
2dly, The warrantor might be vouched to de- 
che nd, Mr. 138, 253 
zaly, The tenant of the land might have a 
-zearruntia aburta, Er. 138, 153 
* 172 


* 
Fines, why lo cle „„ 100 


How and upon what motives Nr intro- 
duced. on 


102 
It ſſed "eng but what the grantor could 
elne. 103 
It paſſes the eſtate before * without) attorn- 
ment. 2 
And the grantee mould Have wardſhip, or en- 
ter for a forfeiture r aſheat before c. 
But could not N or F have Wien a. 
A. 75 Fo \ 200 
Or a writ of en —— or in 
conſimili caſu, uy of ren 100 
But what the lord might 1 * (as heriot, ward- 
ſhip, Sc.) he might aake before attoramenr. 
100 
Antient manner of convesying by fine. 100 
Fines for alienation, how they came to be dif- 
uſod. GO, 52 
For:Copyhold Fines, i Copyholds. '  - 
A a4 Forfeitures. 
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Forleires See Copybolds hd * cok. 


Gavelkind. 


That it proceeded from the Saxon Aladin. 
» OP 2 


Grants. 


To be raken moſt frongly — the grantor 
| 1 "43, 78 
Where a confirmation may amount to a new 
grant. 78, 79 
Of 2 by the wordy dedi, conceſſi ( & con- 
79, 80 

Ginar bf of rights of poſſeſſion and propriety ſe- 
verally,:. 79, 80 
Where grants paſs nothing ill attornment. 85, 
86 


Grant 6 of a ſcigniory, how and by whom, 87, 
88 


„ Habendum., 
" of Aa exphining the manner of con. 
firmations. 43 77 
Of habendums in copyhold grants 3 
| Hot. N 
When payable, and to whom,  _ 96 


Where that word 1 is . in grants of he- 


reditary feuds. | 2, 72, 74» 76 
Where 
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Where it is a word of limitation or of purchafs, 
Page 268, 272, 288 


| See the words Heirs ; of bis Body expounded. 


* 21 
A refit is to be paid by the heir of a diſſeiſor. 
- | 24 


The bei, notwithſtanding dower, has the free- 


hold in him. 26 
Yer his reverſion after ſeems only a naked gh 


| The heir of a diffeiſor who died quietly Keiler od 


gains a right of poſſeſſion. - rt h 


If a diſſeiſor dies ſeiſed, though within a year 


and day, yet if no entry be, it gives a right 
of poſſeſſion to his heir. 43 


Homage, and Homage Anceſtrel. 5 


Of the vow or E of homage 'to * 


lord. 96 


ee the nature and effect of that and homage 


anceſtrel. ; 147, 181 0 184 
The lord of the homager was obliged to defend 


his tenants poſſeſſion by Plea or | 5 and 


to find him a champion, &. 47,148 

nd ſuch tenant was bound to defend his 55 
by his body, &c. 1322 

That ſuch homage had warratity alitiexed to it. 

151 

dee the effects and operation of ſuch warranty. 


161. 152 
And title Feuds, 


88e e | |. 


Infants, 


— — — — 
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| 
x 
f 

. 


The TABLE. 


Infants 
Where their entry is barr'd by a deſcent. Page 


0 41: E 31 
An infant — gains only a {naked potion 


403 +w# 3 


S⁰ if he aliens, and the alience dies eien. 85 


1533 
And if! he recovers &c he | is ſtill a diſſeiſor. 
33 

Ville infro laches.. 1. u | 
|Infranchiſement,” © 20 


Jeintenants. 


Attornment of one all the eſtate. 89 
If they leaſe for He they may yer releaſe to 


each other. 92 
And => without any attornment of the > 
„ Rant. 92 


be King 1 is | guardian ol the ſpiritualties tem- 


Mm Vacationis. 412 
e may erect and endow donatives, E. 11 15 
Of the king's courts, c. See Cour. 


F 
* 1419 | bw Laches.' | 1 
A laches is not to be ſuppoſet. in infants,” feme | 
; | . coverts, Cc. 32, 131 
A laches of year and day is founded on the ] 
ben law. 40, 41. Ses 28 


Leaſes, 
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Leaſes, c. 


Though a leaſe is a covenant real, yet the 
leſſce is only bailiff for the leſſur. Page 34. 


See 54 
And che diſſeiſor ant his heit is bound n 


And the leſſee's entry before a deſcent elle 


the freehold in the leſſor. | 35 
Livery. | 
How, and in what manner to be made coram 
| daribus, Se. | 39, 40, 83, 84 
Till livery nothing paſſed by a grant of the 
feud, 383 
Both Rvery and attornment antiently made, 
coram paribus. by 84 


Leafe 60 4. for years, Sie. with livery, re- 
mainder to-his-heirs, is a void fee. 97 
Ses alfo Attornment and Feud. 


Lord and Tenant. (Sze Avowry and Copyhold.) 


Lords and tenants of feuds, their reciprocal 
and relative duties. 15 81, 82 
And fee the reaſons of thoſe: relative duties 


The lors confirming the renant's efſtace 603 | 
not paſs the ſeigniory, . 

But by his releaſing his right he extinguiſhes 
the ſeigniory. 80 
How the lord may abridge or enlarge the te- 
nant's ſervices, — 
e 
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He could not paſs over his tenants without their 


aſſent by attornment. Page 81 
The tenant's attornment cannot vary the lord's 
grant. 82 
Where the lord may avow on a diſſeiſor or a 
ſtranger. 118 
The free tenants of a feudal lord were to be his 
champions. | 151 


See Battail. | 

Lords of manors, their authority and power. 
183, 193, 196 4% 212, 250 

What a dominus prqgempore, or other contin- 


gent lord, may 197 10 209 
The lord himie may make admittances, 
grants, Ec. off from the manor. 216, See 

| 250, 251 

But it is ſaid a ſtew muſt do it within the 
- manor. den + $10, 850 

Yet it ſeems a l eſpecially impowered, 
may do it. | 216, 250 
For other duties of a ſteward. 216, 250 and 
313 to 320 


bd - 
Ss **% La. 6 * Or. k 
oy . * 


Where the grant i a manor will paſs leaſes 
for years, but not for lives, Sc. 105, 106 


A-cuſtowaty' manor. may be held by copy of 
court⸗- roll. 215 


Tbe lord but not the geward may make — 
mittances of from the manor, 216, 217, 


. 250. 
A court- baron cannot be held off from 
. -manos. % wü 217, 250 


Marriages, 
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Marriages. See Baron and Feme. 


Maxims. 
Aﬀettio imponit nomen operi. Page 44 
Arbitrio domini res æſtimari debet. 239 
Homagium repellit perquiſitum. 134, 152 
Matrimonium ſubſequens tollit reatum precedens. 
29 
Nemo poreſ ofſe tenens & dominus 132 


Nemo plus juris dare poteſt quam ipſe habet. — 
Poſſeſſo fratris facit ſororem eſſe heredem. 15 
Quantum tenens domino tantum dominus tenenti 


 debet preter ſolam reverentiam. 151 
Seiſina facit ſtirpem, &c. 14 
Uunumquodque ſolvetur eo ligamine quo * 
eſt. 68 
Non compos, Sc. 
Their entry not barr'd b 15 a deſcent. 32 
None can ſtultify himſelf; how he may be re- 
lieved. 32 
Of the cuſtody of a lunatic and his lands. 307, 
2308 
Notoriety. 


What ats of notoriety are neceſſary in attain» 
ing, poſſeſſing or transferring of- feuds, 39, 
53, 83, 90 10 94, 118 


Entry is a notoriety. | 122 
So is livery and attornment, and muſt be made 


coram paribus. 39, 40 10 43 
| Occupant. 
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D 
Of a ſpecial occupancy. Page 119 
Outlawry. 
What forfeited thereby. 242 
| | Perpetuity. 


None where the contingency is during a life. 98 


| Poſſeffion, and Right of Poſſeſſion. 


A right of poſſeſſion, what it is, Gc. 84, 


126 
Of a naked poſſeſſion, and how turned to a 
right. 22 


When a naked poſſeſſion deſcends on the heir, 
it makes a right of poſſeſſion diſtin from a 


right of propriety. . "= 


How dower avoids the poſſeſſion of the heir. 


27 

Tin endowment the wife has only a naked 

poſſeſſion. 27 

Poſſeſſion of the younger brother 1s 7 
of the elder. 


i. e. Til fone 4 done dat manifeſts the 


contrary. 238, 29 
Where the entry of the younger brother de- 
ſtroys the poſſeſſion of the elder. ' 29 


Np deten or alt of law iempore domeſtici bells 
gives a right of poſſeſſion; contra if in time 
of a W war. 35 

i No 


— 
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No poſſeſſion could paſs by the feudal law, but 


coram paribus. Page 118 
But a diſſeiſor that had the poſſeſſion might 
take a releaſe of the right. 118 


And when the poſſeſſion and right are ſeparated 
by * diſſeiſin they are united by the re- 
leaſe. 

Note; A diſſeiſor has the naked poſſeſſion, 58 
feoffee an actual or colourable ton and 
the heir the right of poſſeſſion. 30, 53 

See the effect ＋ a naked poſſeſſion diſtinct 
from a right of poſſeſſion; and of a right 
of poſſeſſion diſtinct from a right of pro- 


priety. 129, 130, Cc. 
See title Rights. 
| Propriety. See Poſſeſſion and Rights. 


Releaſe. 
A releafe is a conveyance of a right to him in 
poſſeſſion, Cc. 
So that a — unites the right to the poſer | 
fion. 
Wherein a releaſe differs from a feoffment. 2 
To whom the releaſe is to be made, and what 


may or may not be releaſed. 54 

It muſt be to the tenant of the freehold, Sc. 
| 54 

A poſſibility cannot be releaſed. 54 

But a freehold in law may. 54 


Four kinds of releaſes operating four ways. 55 
Iſt, By transferring the right. FT 
2dly, By extinguiſhing the right (or eſtate). 6 63 

3dy, By enlarging the eſtate, - 69 
4thly, 


The TAB L E. 
Athly, By transferring the eſtate. Page 72 
A releaſe cannot * to the leſſee of a diſſeiſor, 


becabſe a ſtranger to the freehold. | 76 
A releaſe to tenant for life enures to him in re- 
mainder. 86 


But not the releaſe of the feudal lord to his 
tenant for life. 


Jointenants may releaſe. to each other, ſans at- 


tornment of the tenant, 92 


Tenant for life, and remainder for life, be; in 
Wen may releaſe to him in remainder. 


Releaſe by a diſſeiſor to tenant in tail, $4 — 
no diſcontinuance. 117, 118 
Nor does it paſs any right of poſſeſſion, and 
why. 118 
Quære, What eſtate a diſſeiſor has by ſuch re- 
leaſe. 119 
A bare releaſe to a diſſeiſor paſſes only a right. 
120 

But a releaſe with warranty works a diſeonti- 
nuance, © 121 
Where a tenant in tail releaſes to a diſſeiſor, 
puts the tail in — + 427 


"35, ah | Remainder. 


Po $695 "2p 


What ſhall be a contingent temainder, Sc. 98 
Where a femainder man in fee releaſes to the 
\ tenant for life, it does not deſtroy the re- 
mainder ; contra if the remainder be in tail, 
125, 128 
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Remitters. 
A remitter is the reſtitution of an old title, 


and nor the acquiring a new one. Page 131 
The foundation and reaſon of remitters. 129, 


130 


Where the diſſeiſee takes back only a naked 
poſſeſſion, he is remitted. * © 1129 


or by deed, Cc. 129 
And where the proprietary takes back the 
eſtate by deed, Sc. he is not remitted. 13r 
Contra, where the riglit of polleflion is caſt 
him by law, or where he comes to it 

by feoffment under age, or during cover- 
ture, Oc. 131 

A feoffment or eſtate for life or years, or on 


Rights. | 
A naked poſſeſſion is no right. 21 
How a diſſeiſor may acquire a right. . 33 
Where a deſcent creates a right of poſſeſſion, 


21 10 23 


The difference between a right of poſſeſſion 


and a right of propriety. _ x 7. 
But on a — x 2 the feoffee has 
both, till the condition broken, and an en- 
try thereupon. 25, 26 
his own wrong can give himſelf a 
RE 28, 34, 131 


Bb There- 


Contra, if the diſſeiſor transfers it back for lite 


condition to an infant or feme covert, that 
has right of propriety, is a remitter. 132 


The TABLE. 
Therefore the diſſeiſee, diſſeiſing the heir of 
the diſſeiſor, gains no right. Page 131 
Where a right of poſſeſſion may, or may not 
be acquired, tempore bells. 35 
A ſucceſſor gains no right where the predeceſ- 
ſor had none. 36 
A right of propriety in the Saxon times only 
- recoverable in a writ of right. 47 
He who has paſſed his right cannot impeach 
the eſtate, 79 
The effect of a right of poſſeſſion diftin& from 
a right of propriety. 129, 130, c. 
A right of poſſeſſion cannot be deveſted but 
by an elder title. 131 
If a proprietary re-obtains the right of poſſeſ- 
ſion by agreement, he muſt ſo hold it. 130 


Seigniory. | 
When, how and 1 whom it may be granted. 
87, 88 
Services. | 


of knights ſervice, and ſocage ſervices. 105, 
| 10 
The ſervice of one man's body not to be per- 
formed by another's body, without the lord's 
aſſent. 52 
Where diſſeiſees may diſtrein for ſervices. 106 
See Diſtreſſes, Fealty, Homage. 


Statutes. 
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Statutes. 


General rules for expounding ſtatutes, Fore 
164, 177 

No general words ſhall prejudice the king or 
lord of a manor, Sc. 164, 177 
Where general words ſhall be extended to co- 


pyholds, or not. 164, 177 
Sce the following particular ſtatutes explained, 


c. 


Magna Charta 101 tenants by curteſy 
Prerog. Regis. 85 from warranty. 141 
De Bigamis. 139 | Peſt. 2. De donis cond. 
Marlb. c. 20. of entfy| 103, 104, 109, 142, 


in le poſt. 49 165 
Glouc. c. 1. of damages | 32 H. 8. c. 28. of en- 
in diſſeiſio. 85 tries. 109 


Clouc. c. 3. reſtraining Quia empiores 32, 8 , 95 


Note; Since Quia emplores, warranty has been 
frequent in conveyances. 134 


C atutes extending or not extending to copy 
> holds, viz. 


yholds are within 32 H. 8. c.g. againſt 
Weſt, 2. De donis cond. | Champerty. 184 
165 t0171|2 Ed. 6. c. 8. of tra- 

I 4 El. c. 10. of Deans | verſes, 186 
and chapters lands..|.5 El. c. 14. of recu- 
179| fants. 186 
Weſt. 2.5%, 3. per tojum. | 29 El. c. 5. of recu- 
| 184 ſants. 188 


B b 2 But 
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But are not within | Nor 1 Ed. 6. c. 14. Oc. 
11 H. 7. c. 20. P. 184. mentioned. Page 186 


27 H. 8. c. 10. of join - Nor 32 H. 8. c. 28. or 


8 res. 182 C. 38. 1 178, 187 
27 H. 8. c. 10. of uſes. Nor 31 El. c. 7. of 
184, 2558 cattages. 188 


31, 32 H. 8. of parti- Nor the ſtatute of li- 
tions, 185 mitatian-. 179 
Weſt. 2. c. 18. of ele- Quære of other ſtatutes 
gits. 1861 163, 164, 179 


Surrenders. Ses Copy holds. 
Tenant. See Attornment, and Lord and 


Tenant, 
 - Treaſon, 
Of forfeirures thereby, . 24400 241 
| Trees. des Waſte. 
T.ͤeſpaſß. 


Lies againſt a difleifor for the entry, Sc. but 


nat for the mean profits till the diſſciſce's 


entry. 45 
For though one bas the freehold in law in him, 
yet he cannot have treſpaſs. before. entry. 
45 


| None can be a treſpaſſor, on whom _— 


_ caſts the poſſeſſion, 


2 Treſpaſs lics againſt. the feoffee of a dir, 


i. e. after entry. 


1 


ee n 


By what, wonds created, Sr. 15 139 


The TABLE. 
I lies by a copyholder againſt his lord. Page 


15 
bo by a band tenant i be lord dg ie 


to another wichout his conſent. 93, 94 
80 Trials See Bartail. 
| Vaſt, 30 Feuds and Londs Se. 


' Wards Sc. 
Wardſhip, marriage and relief. Ser 88, 1 96. 


© Warranty. | 


What it is, and whence derived. r7, 18, 120, 
133 


When introduced, and fur — reaſon. 


134, 85 
Whom i it binds, and the confequences thereof, 
120, 133 6 131 
All feaffments had anciently warranties anner d. 
11 
And a TecoLnpence ya always preſumed. 2 
| 148 f 
The three effects of warranty anciently. 135 
to 142 
It repell'd the warrantor's claim, it obliged him 
to defend the land; Sr. and (if by battail) 
to find A champion. 120, 135, 138, 148, 
Oc. 


him eee wich eee - 1 


126- 
Warran- 


The TABLE. 
Warranties at common law of two forts. Page 


139, 140 
Vi. Warranties commencing by difſeiſin, and 


; binding warranties. „ i ingg; 140 


After the ſtatute Sos emptores, expreſs war- 
ranties were frequent in eonveyances. 134 
For the feudal tenants would not attorn with- 
out a new expreſs warranty. 134, 154 


The ſtatute De donis occaſioned the diſt inction 


of lineal and collateral warranties, it barring 
only by the former. (Quere.) 141, See 
142, 143 

Where lineal and where collateral warranty is 
a bar or not. 142 10147 
Who might be. barred thereby, iſſoe male or 
female. 146, 147 
Where the anceſtor deviſed lands deviſcabiC 
with warranty, ſuch warranty was no bar. 
„ 

Three reaſons thereof. ie n 
Where one had: warranted 2 in 82 and 
then took back an eſtate for life, r. that 
did not deſtroy the warranty. 149 
Note; A warranty may be releaſed, or it may 
2 be diſcharged by . of the warrantor. 


150 
he þ Feuds. ; 
_ Warrantia Chartz. Ser wu 


— 
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* "Waſte. 


. 130 10 136 


Oi waſte in cutting trees, Ec. 130 10 137 


— 
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Waſte voluntary or permiſſive is a forfeiture | of 
the copyhold. Page 235, 237 
What wood or trees the copyholder apt take, 
- and what the lord. 135 
Where one may have waſte,” c. although the 
eſtate is in abeyancdee. 127 
| Words expounded, Ec. 8 
Calumnia. 39 | Heirs, Sc. * 
Clameum 39 Laches. 40, 4 
Confirmavi. 79 | Prabendum & Fa 4 
Dedi and Conceſi. 79 darii. 114 
Diſcontinuance. 107 | Solummodo. 326 
Dos and Dower. 26,27, Slirpes 2 capita. 7, 8, 
107 9 
Feudum or Frodum 1 Vendicatio. 39 
Guer. & War. Sc. 133 Warranty. 133 
Writs, „ 


writ of right in the time of the Saxons, the 
only way to recover a right. of propriety in 
lands, and why it was diſuſed. 45, 46, Sc. 


See 117 

Of a writ of warrantia charte. 18, 117, 138, 

| 133.15 

A writ of poſſeſſion to recover a right 2 ro 

try. 46, Ee. 
A cui in vila was not anciently known. 260: * 

See 108 

Of writs of entry, and of aſſizes. 7 - 


Of ſummons, Grand cape and Petit cape. 47 
Writ of entry when allowed inſtead of ps" 


Writ of entry in the P given by the dung 
of Marlb. 49 
Of a Quid juris clamat. 8 


* 


; 2 * 6 * * , | 
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Of win of e, 
1 c c. age 99 

Of a writ of ward, and of cuſtoms and fer- 
© Year and day. ws 
What is * or not, on a non- claim within 
a year and day. 40, 41, 42 
It the diſſeiſor dies ſeiſed within the year apd 
day, and before entry of the diffeiſee, it 
gives a right of poſſeſſion to his heir. 43 
Kn 2 | 
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